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Score Four for Planning:
The 2005 Supreme Court Decisions

By Lora Anne Lucero, aicp

Not since perhaps 1987—when the U.S. Supreme Court had a blockbuster year in the

land-use and planning arena with Keystone Bituminous Coal Assn., Granite Rock Co., First

English, and Nollan—have the Justices provided so much food for thought to planners

and others concerned about land-use law as they did this term.

Taking justice Wittiam J. Brennan’s admanition
in 1981 to heart—"If a policeman must know
the Constitution, then why not a planner?” -

a description of the four cases decided this
yeat follows in this issue of foning Practice,
as does a discussion on why planners should
take note of each.

LINGLE

On May 23, the U.S. Supreme Court said, “Today
we correct course.” in the Lingle v. Chevron {125
S. Ct. 2074 (May 23, 2005)} decision, written by
iisstice Sandra Day O'Connor and joined by all
the other Justices, the Supreme Court jettisoned
the “substantially advanices” test that made its
way into regulatory takings law a quarter century
ago in Agins v. City of Tiburon {447 U.5. 255
{(1580)]. In the process, they provided much-
needed clarity in takings jurisprudence.

THE FACTS

The controversy arese in Hawaii when that
state’s legislature passed Act 257 in June 1997,
Among ather things, the statute limits the
amount of rent an oil company may charge a
lessea-dealer to 15 percent of the dealer’s
gross profits fram gaseline sales, Chevron

rand mar-

ing because it did not substantially advance a
tegitimate governmental purpose. Hawail
responded that Chevron was using the wrong
test. The “substantially advances™ test is a due
process test, the state argued, not g takings
test. The “substantially advances” test requires
the court to take a closer look at the tegislation
nassed by local and state governments—a
higher level of scrutiny than the more deferen-
tizl rational basis test the courts use when they
review reguiatory takings claims.

After a trial with the battle of the econo-
mists {one for the state and one for Chevron},
the trial court and the Ninth Circuit Court of
Appeals concluded that Chevron was right. Act
247 did not substantially advance any legiti-
mate state interest. Hawail asked the U.5.
Supreme Court to review the decision,

Garvey Schubert Barer in Portiand, Cregon,
because of the importance of the outcome on
future regulatory takings cases. APA urged the
Caurt to jettison the “substantially advances”
test in regulatory fakings cases.
“The adoption of legislation, particularly at
the local govermnment level, aided by the
planning process, involves the participation
cf all segments of the community working
to define the public interest, Alowing
judges to secend-guess legislation will
undermine the public's role in the demo-
cratic process. intermediate judiciat
scrutiny is neither needed nor justified to
protect those who are well represented in
legislative halis.”

THE COURT'S DECISION

Justice O'Connor acknowledged that “the tan-
guage the Cour selected [in the Agins opin-
ion] was regrettably imprecise.” The “substan-
tially advances” test, she said, asks whethera
regulation of private property is effective in
achieving some legitimate public purpose.

“An inguiry of this nature has some logic in
the context of a due process challenge, fora
regulation that fails to serve any legitimate
governmental obiective may be so arbitrary
orirrationat that i runs afoul of the Due
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ond-guessing the wisdom of the legislation
enactad by state legislatures and city councils.
One wonders if we will see more due process
chailenges now, with the efimination of the
“substantially advances” fest in takings cases.
ustice G'Connor's Lingle opinian is a
must-read for planners. Although the decision
will likely have a greater impact on the work of
land-use attorneys, ptanners will find that the
decision changes the dynamics between
applicants and zoning hoards, perhaps taking
some of the steam cut of frivolous threats to
file a regutatory takings claim against the city.

KELO
The Fifth Amendment of the U.S. Constitution
provides: “[Njor shall private property be taken
for public use, without fust compensation.”
This year, the Supreme Court was asked to
consider whiether economic development is 2
“sublic use" for which the power of eminent
domatn may be exercised. None of the land-
use/planning cases on the Supreme Cowrt’s
docket this term have captured as much media
attention as Kelo v. City of New tondon (125 5.
Ct. 2655 {fune 23, 2005} Perhaps justice
O*Connor's scathing dissent has received more
air time and ink than the majotity’s opinion
written by lustice John Paul Stevens.

The facts in this case were misplacted in

much of the news coversge singe

Hnion Was 3nnsuno

@ The home of Suzette Kelo.

1998, the city's unemployment rate was nearly
double that of the state, which designated
New London a “distressed municipality.”

A private, nonprofit development agency
was enlisted to assist the city in planning for
the revitalization of the Fort Trumbull area in

Hew L it February 1998, 3 pharmacsuti-

nany announced i would build 2 $300

= ity hele

a waterfront conference hotel, restaurants and
shopping, and marinas with a pedestrian
riverwalk. On one parcel, 90,000 square feet
of research and development office space was
planned to complement the pharmaceuticat
research facitity. Negotiations with the major-

ity of property owners wers suscessful, but
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@ A hand-painted sign in New London illustrates the passion and intensity behind governmental

use of eminent domain. NLDC stands for “New London Development Corporation.”

proposed fakings were valid and that eco-
nomic development gualified as a valid public
use.

ARGUED BY APA
Suzette Kelo and the organizations that sup-
ported her position asked the Supreme Court
tg either declare that economic development
is never, under any circumstance, a “public
use” for the purposes of condemnation ar,
alternatively, to create a higher standard of
judiciat review for these types of questions so
that courts would look with greater scrutiny
at economic development projects.

The American Planning Association,
its Connecticut chapter, and the National
Congress for Community Economic Develop-
ment ioined together to urge the Supreme
Court 1o retaln #8 long history of jurisoru-

Gence anp

z a deferential standard of
eview 1

public use determinations, The APA

amicus b

=f was wiitien by Professor

Lof Columbla Undversity and john B

or overuse if not properly censtrained. But
eminent domain is disruptive for ali who
experience it, not just those who might be
ahle to persuade a reviewing court that a
particular cendemnation is not ‘public’
enough. The dangers of eminent domain
should be addressed by assuring that

it remains a second-best alternative to mar-
ket exchange as a means of acquiring
resources, by encouraging careful planning
and public participation in decisions

to Invoke eminent domain, and by building
on current legislative requirements

that mandate additional compensation
beyond the constitutional minimum for
persons whao experience uncompensated
subjective losses and conseguential
damages....”

“Anather source of protection for all
property awners is to assure, to the extent
possible, that eminent domain is exercised
only in conjunction with a process of land-
use planning that ingludes braad public
parikipation and a carefui consid

HE= 1N

ration of

of eminent domain by providing a forum in
which the reasons for opposition can be
considered, offering explanations for the
proposed course of action and possible
alternatives, and perhaps institling a greater
degree of understanding on the part of both
the proponents and opponents of the pro-
posed project .. .

THE COURT'S DECISION
The Court’s majority opinion mentioned “plan-
7 “plan,” and “planner” 39 times. Justice
Stevens, along with justices Stephen G. Breyer,
David H. Scuter, Ruth Bader Ginsburg, and
Anthony M. Kennedy, concluded that “The city
has carefully forﬁrmlated an economic develop-
ment plan that it believes will provide apprecia-
ble benefits to the community . . . . Given the
comprehensive character of the plan, and the
thorough deliberation that preceded its adop-
tfion . .. [the] plan unguestionably serves a pub-
lic purpose.” Far more than a century, the Court
has “wisely eschewed rigid formuias and intru-
sive scrutiny in favor of affording legislatures
broad latitude in determining what public
needs justify the use of the takings power.” The
Court was unwilling to “second-guess the city’s
considered judgments about the efficacy of its
development plan” or to “second-guess the
city's determinations as to what lands if needs
to acquire in order to effectuate the project.”
The court’s ruling, Justice Kennedy said in
his concurting opinion, does not “atter the fact
that transfers intended to confer benefits on
particular, favored private entities, and with
only incidental or pretextual public benefits,
are forbidden by the Public Use Clause.” Those
types of condemnations have always been
unconstitutionat, and they remain unconstitu-
tional. The Kelc v. City of New Landon decision
maight be the Supreme Court’s strongest valida-
tion of the important role of planning since
Euclid HVillage of Euclid, Ohio v. Ambler Realty
Ca., 272 U.5. 365 (1026)] nearly 8o vears ago.
What should planners take away from this
opinton? First, plans are important because if
they are comorehensive and precedad by thor-
ough celiberation—inchuding public participa-

ning,

d—inen they serve 3 public

public interest, The Suorems




© Homes and blighted property in New Landon's Fort Trué%buii area. .

@ {LeH) Developabie fand on the now-famous site in New London; {Right) Sparse development along new London’s Thames River (in the

hackground).

property from one private owner to another ari-
vate owner “cutside the confines of an inte-
grated development plan,” it wouid certainly
raise a suspicion that the condemnation was
for a private purpese and not for a public use.
Kelo is a goud decision for planners and the
communities they serve,

CITY OF RANCHO PALOS VERDES

What remedies are available to g property
owner if a municipality violates the Telecom-
munications Act of 1996 (TCAY? The Supreme

Lourt answered this question in Uiy of

of personal witeless services,” § 332(c)(7)

B0 or

timiting the placement of wireless facilities
“on the basis of the environmental effects

of radio frequency emissions,” § 332{c}{7}

(BYivi.

Furthermore, iocal governments must:
act on requests for authorization to locate
wireless facilities “within a reasonable
period of time,” § 332()(ZB)(H); and
explain each decision denying such a
request “in writing and supporied by sub-

a writien

on his residential hillside property. He suc-
cessfully argued that the city had violated the
TCA and the district court ordered the city
to issue him a permit for the tower. When
Abrams asked the court for money damages
and attorneys fees pursuant to 42 H.5.C.
§ 1983, the court refused because the TCA
does not provide a remedy of such damages
and fees.

Although Abrams won the right to build
his second tower, he appealed the issue of the

o successivt plai

czse backto the 48
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Taung Movek

tional right while acting “under coler” of state
law. More importantly, § 1983 provides money
damages and § 1988 provides attorneys fees
to the successful litigant, which is different
from the American Rule where iitigants gener-
ally cover their own litigation costs.

Section 1983 was passed by Congress
in 1871 but was rarely used until nearly
g0 years later, when the U.S. Supreme Court
gave private iitigants a federai court remedy
as a first resort rather than only in default of
{or after) state action [Monroe v. Pape, 365
1.5, 167 (1961)]. Today, § 1983 actions most
commonly involve First Amendment issues
like freedom of speech; Fourth Amendment
issues like search and seizure oruse of force;
Eighth Amendment issues like cruel and
unusyal punishkment; and Fourteenth
Amendment claims of due process violations.
gut in this case, the Supreme Court was
asked to decide whether Abrams was entitied
to a § 1983 remedy for a violation of the
Telecommunications Act.

of the State and Local Legal Center in
Washington, D.C.

“There are thousands of countles, munici-
palities, and townships in the United States,
including many with few inhabitants, imited
resources, and no fuli-time counsel. Faced
with the threat of large claims for attorneys
feas and damages by well-financed corpora-
tions represented by high-priced counsel,
local govermnments may be deterred from vig-
orously protecting visual, aesthetic, and
safety concerns. Such a result would defeat
Congress’s intention to aliow local govern-
ments to retain ‘the flexibility to treat facili-
ties that create different visual, aesthetic, or
safety concerns differently to the extent per-
mitted under generally applicable zoning
requirements’ (H.R. Conf. Rep. No. 458,
104th Cong., 2d Sess. 208 1996).”

in addition to the potential serious fiscal
impacts, APA noted that the TCA provides a
swift review of potential violations (30 days)
white property owners would presumably have
four years fo bring a claim for damages under
§ 1983. Congress patterned the TCA remedies

@ Antenhas'béét?utt views of the ocean in this community.

ARGUED BY APA

The American Planning Associztion joined

(oA

many other organizations, including National

after the siate review mechanisms and took

a deferential stance toward siate and local

pping processes, APA discussed the Siste

Zoning

abling Actin g

v {ongress drafted the TCA th

wireless facilities and increase the adverse
fiscal consequences that § 1983 damages
and § 1988 attorneys fee Hability poses to
lpcal governments.”

THE COURTS DECISION

in a unanimous decision written by Justice
Antonin Scaiia, the Suprere Court concluded
that Congress did not intend for the judicial
remedy provided by § 332(0)(7) to coexist with
an alternative remedy available in a § 1983
action, This is a geod decision for local gov-
emments and for planners because it means
property owners who successfuily challenge
municipalities and counties on violations of
the TCA can ask the court to remedy the viola-
tion and issue the permit but cannot obtain
money damages and attorneys fees.

SAN REMO

Which court should decide what? And when?
That was the conundrum presented to the U.S,
Supreme Coutt in San Remo Hofel, LR v. City
and County of San Francisco [t25 5. Ct. 2491
{June zo, zo05)].

To set the stage, one must remember
that the American judicial system is made up
of hoth the federal courts (which include triat
and appellate courts divided into 13 circuits)
and the state courts {which also include trial
and appeilate courts and the state supreme
courts}. Above it all is the United States
Supreme Court,

Generally, the federal courts handie
cases involving federal laws and the U.S,
Constitution while the state courts handle
cases involving state laws and the state con-
stitutions. Decisions from a trial court might
be appealed to an appellate court 5o there is
an opportunity to review and comect mistakes.
But imagine the chaos that would ensue ifa
litigant, dissatisfied with the decision from
one court, could simply take her case to
another court, niot to review the first court's
decision, but to make her arguments anew,
What a boon for the lawvers, bul a mess for
everynne else who wani some closure and

iy to these disg




seribe the Manner in which such Acts,
Recards and Proceedings shall be praved,
and the Effect thereaf.”

Congress passed the full faith and
credit statute in 1790 to implement Article
IV, § 1. The modern version of the statute, 28
U.S.C. § 1738, provides that “judicial pro-
ceedings . . . shall have the same full faith
and credit in every court within the United
States and its Territories and Possessions as
they have by law or usage in the courts of
such State , . .”

In this case, the owner of the San Remo
Hotel in San Francisco asked the Supreme
Court to make an exception fo the full faith
and credit statute. He wanted fo bring his
federal takings claims into federat court
after the state court had already entered a
final judgment denying him just compensa-

« tion. San Remo’s argument went this way:

Since takings claims based on the U.S.
Constitution against a staie or local govern-
ment cannot be brought into federal coust
until the property owner has been denied
just compensation in state court (see
Wiltlamson County v. Hamilton Bank [473
U.5. 172 {98531}, a federal takings claim
might never be heard in federal court unless
the state court’s decision is disregarded.
San Remo argued that the federal courts
should hear the takings claim anew. The
11,5, Supreme Court, in a decision written by

Rights Counsel, the California State Asso-
ciation of Counties, and the League of
California Cities in filing the brief written

by Timothy |. Dowling and Douglas T. Kendalt
of the Community Rights Counsel in Wash-
ington, D.C.

"Ninety percent of American municipalities
have less than 10,000 peeple and cannot
afford a full-time municipal lawyer. For these
municipalities, defending against a single
takings suit by a wealthy developer can
result in debilitating costs. For example,
Hudson, Ohig, a community of 22,000, had
to spend more than $400,000 in an ulti-
mately successful effort to defend against a
challenge to the city's growth management
ordinance spearheaded by the Home
Builders Association of Greater Akron. . ..
Litigation costs for small communities have
sgared in recent years.” APA acknowledged
that “Landowners deserve a fair forum and
a full hearing for their constitutional
ciaims.” But once a landowner has received
a fair hearing, o grant a request for a sec-
ond hearing in a different forum “would
unfairly put two hammers to the heads of
lacal officiats.”

THE CQURT'S DECISION

The Court agreed with the position advanced
by APA and cthers and refused to create an
exception to the full faith and credit statute.
Congress had not expressed an intent to cre-
ate such an exception when it passed the fuil
faith and credit act, the Court said, and the
"weighty interests in finatity and comity trump
the interest in giving losing litigants access to
an additional appetlate tribunal”

Justice Stevens concluded his opinion by
stating, “State courts are fully competent to
adjudicate constitutional chatlenges to local
land-use decisions. Indeed, state courts
undoubtedly have more experience than fed-
eral courts do in resolving the complex fac-
tual, technical, and legal questions related to
zoning and land-use regulations.”

CONCLUSION
Four cases and four very different outcomes,
and 2ach 2 “win” for planners and the

he frst

ulure reguiatory

pursuant to the Telecommunications Act

(City of Rancho Palos Verdes v. Abrams); and
the fourth said there witl not be two bites at
the litigation apple. When a state court makes
a final decision on a federal takings ciaim,
there will be no further pursuit of a higher
court {San Remo Hotel, L.P v, City and County
of San francisca).

Electronic copies of the Supreme Court
decisions are avaitable to Zoning Practice sub-
scribers by contacting Michael Davidson, edi-
tor, Zoning Practice, at the American Planning
Association, 122 South Michigan Avenue,
Suite 1600, Chicago, It 60603, or by sending an
e-mail to mdavidsen@plarning.org. The full
opinion of each can be found on APA’s web-
site at www.planning.org/amicusbriefs/ along
with the amicus curiae brief APA filed in each
case,

Cover photo by Michael Park. The scales

of justice.

VOL. 22,N0. 8

Zoning Proctice is a monthiy publication of the
American Planning Association. Subscriptions
are available for 565 (U.S.) and Sgo {foreign). W.
Paul Farmer, xcp, Executive Director; William R.
Kietn, mce, Director of Research.

Zoning Practice {I55N 1548-013%} is produced at
APA, Jim Schwab, ace, and Michael Davidson,
Editors; Barry Bain, ace, Fay Dolnick, Megan
Lewis, aice, Marya Maorris, aice, Rebecca Retzlaff,
ace, Lynn M. Ross, aice, Sarah K, Wiebenson,
Reporters; Julie Von Bergen, Assistant Editor;
Lisa Barton, Design and Production.

Copyright ©2005 by American Planning
Association, 122 5. Michigan Ave., Suite 1600,
Chicage, IL 60603. The American Planning
Asscciation alse has offices at 1776
Massachusetts Ave., N.W,, Washington, DC

w.planning.org.




i opisul sjoo} Buiuoz pue Buluue|d sAeAouU|

N S R R O T R U TR T S S TR |
S66£-0TLL0 VIN U0V

1S e 2.

WOy O UMO L

jueg pueoy

10€8%0

S10 LIDIO-E HOSxermmerreneneen

sioun)} ‘ofeonyy
THER TON 33
divd IOVLS0d SN
uorezueRiQ

IHOXION
P

9E00Z ‘'3 UOIBUISBM,
PN CRAY SHISRYIBESSEN 944t

€0909 }| "ode3iyD

0091 BUNg
‘INY ueBILOIW 'S ZT1

NOUYIDOSSY DNINNYId NYORIZWY

ADILIVHdONINOZ

mﬁ%ﬁ

TR,

-
miéwﬁ%w

%ﬁmﬁa@%ﬁ
-

S
{ o

J
m

g
Mﬁ%@%

ezt i 4
4 %xv,%wmmw
il
fete

R

{ i
g wﬁ%ﬁﬁw
k-

%M%%

Vyﬁ%

—
I,m%@\v&&w )

| 5
Hesmmmmms

Wy g B
: 5
§ ﬁ%%@%wm

SRR

.

S

2 %
e S

T




