
MEMORANDUM

TO: Don P.Johnson,TownManager

FROM: StephenD. Anderson,TownCounsel

RE: ActonIACHC: ProposedDevelopmentofAffordableHousingon Town-

OwnedTaxTitle Landat 28 Willow Streetand214 CentralStreet

DATE: July 16, 2005

TheTownis the ownerby tax taking of the real propertyat 28 Willow Streetand
214 Central Street,Acton, Massachusetts(the “Site”) by tax title takings in Land Court
CaseNos. 112320T.L. and 112319T.L. (JudgmentsdatedMay 4, 1998). After theTown
addressedenvironmentalproblems associatedwith the Site, the Acton Community
HousingCorporation(“ACHC”)’ hasdevelopeda proposalto reusethe Site for a new
affordablehousingproject. ACUC hasaskedthe Board of Selectmento vote to grant
controlofthe Site to ACHC, contingentonACHC puttingthedevelopmentout to bid and
transferringSite ownershipto the selecteddeveloperafterACHC hasobtainednecessary
permitsfor thedevelopment.

As custodianof theTown’s tax title properties,the TownTreasurerhasinquiredas
to the appropriateprocedurefor dispositionof this tax title property. This memorandum
addressesthat procedureand recommendsan appropriatecourseof action so that the
proposedprojectcancontinueto proceedforwardatthis time.

Optionsfor Disposingof Tax Title Property

In a new casejust decided on June 29, 2005, entitled Board of Selectmenof
Hanson v. Lindsay, 444 Mass. 502 (2005), the SJC describedthe threemethodsfor
disposingoftax title property(emphasisadded):

Pursuantto G. L. c. 60, § 77B, ‘tthe selectmenof any town which holdsproperty
acquiredby foreclosureof tax titles or acquiredunder [G. L. c. 60, § 80,12 may

ACHC is “anon-profithousingcorporation ... subjectto thesupervisionoftheboardof selectmenof the

Town of Acton.” (SeeChapter143 of theActs of 1996,§ 1).

2 Section80 providesthat,

If nopersonbids at suchasale[underChapter60, Section79 regardingasaleattax auctionwithout
foreclosure]or if no bid deemedadequateby the treasureris madethereatand if the salehasbeen
adjournedoneor more times, thetreasurershall thenandtheremakepublic declarationof the fact,
andif no bid or no bid deemedadequateasaforesaidis thenmadehe shallgive public noticethathe
purchasesfor thetown by which the tax is assessed;or if thepersonto whomtheland is solddoes
notwithin ten dayspay tothe treasurerthe sumbidby him thesaleshallbe void andthetown shall
be deemedto be the purchaserof the land. If the town becomesthe purchaserhereunder,the
treasurershall executeto it a deedwhich shall set forth the fact that no bid or no bid deemed
adequateas aforesaidwasmadeat thesaleor that thepurchaserfailedto paythe amountbid, asthe
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appointa custodianwho shall havethe care,custody,managementandcontrol of
all property heretoforeor hereafterso acquired by said . . . town. . . . The
custodian,actingon behalfofthe. . . town, may,notwithstandinganyprovisionof
law, ordinanceor by-law inconsistentherewith,sell at public auctionany such
property” afterprovidingpropernoticeof thesale. ... GeneralLawsc. 60, § 77B,
furtherstatesthat “[t]his sectionshallnot be construedto preventa. . . town from
disposing of such propertyunder 1G. L. c. 40, § 3], or in any other manner
authorizedby law.”

Thethreemethodsarethus:

(1) thetaxauctionprocess,

(2) thec. 40, § 3, process,and

(3) anyothermannerauthorizedby law.

Whicheverway theTownchoosesto go, severalmiscellaneousrequirementsapply
to a saleoftax title property,themostsignificantof which from a monetarystandpointis
that the Town must receive a pa~ymentin lieu of taxesfrom the buyer, calculatedin
accordancewith G.L. c. 44, § 63A.

TheTaxAuctionProcess:

The tax auction processdoes not readily lend itself to ACHC’s goal of and
methodologyfor developingaffordablehousingon the town-ownedtax title land at 28
Willow Street and 214 Central Street. Accordingly, the auction option will not be
consideredfurtherin thismemorandum.

casemaybe.Suchdeedshall notbe valid unlessrecordedwithin sixty days after the saleunderthis
section;andthe title of thetown to land conveyedtherebyshall be absoluteuponthe recordingof
saiddeedin theproperregistryof deedswithin suchsixty days.

Otherrequirementsare,for example:

• Thebuyermustprovidethe Town a signedstatementthat thebuyerhasnotbeenconvicted
of arsonandis not delinquentin the paymentof realestatetaxesin thetown in whichthe property
is beingsold. G.L. c.60, § 77B.

• The Town mustalso obtain a disclosureof beneficialintereststatementfrom the buyeras
requiredunderG.L. c. 7, § 40J.

• The saleis notexemptfrom theTitle 5 inspectionrequirementsof 310 CMR 15.301(f),as
applicable.



OtherMannerAuthorizedbyLaw

SpecialHomeRule legislationorotherproceduresauthorizedby law couldprovide
a specific methodfor the dispositionof tax title property. In the absenceof suchlaw or
legislation,however,thisoptionwill notbeconsideredfurtherin this memorandum.4

Thec. 40, § 3 Process

In theHansoncase,theSJCdescribedthe landdispositionprocessunderc. 40, § 3,
asfollows (emphasisadded;otheremphasisdeleted):

Pursuantto G. L. c. 40, § 3, “[a] town mayholdrealestatefor thepublic useof the
inhabitantsand may convey the sameby a deed of its selectmenthereto duly
authorized, or by a deedof a committeeor agent thereto duly authorized...
andmaymakesuchordersasit maydeemnecessaryor expedientfor the disposal
or useof its corporateproperty” (emphasisadded). GeneralLaws c. 40, § 3,
furtherprovidesthat “[a]ll real estate. . . ofthetown, not by law orby voteof the
town placedin the chargeof any particularboard, officer or department,shallbe
underthe control of the selectmen,exceptas is otherwiseprovidedin this section
or [G. L. c. 40, § 9, pertainingto building spacefor veterans’organizationsand
armories].”

Thereferencein Section3 to “duly authorized”meansthatthe Boardof Selectmen,
the committeeor the agent must have receivedthe requisitevote of Town Meeting to
disposeofthepropertyin question(id., emphasisadded):

It is the inhabitants of a town, acting at a town meeting,who have the power
to encumber and dispose of real estate, with certain limited exceptions,
pertainingto leases,thatarenotmaterialin this case.

In general,TownMeetingexercisesits powersoverthedispositionof Town-owned
propertyby following theproceduresof G.L. c. 40, § 15A (requiringa two-thirdsvoteto
transferpropertyheldfor a specificpurpose)5andG.L. c. 40, § 15 (requiringatwo-thirds

SpeciallegislationestablishedACHC. SeeChapter143 of the Acts of 1996. ACHC canacquireand
disposeofrealproperty(c. 143, § 2, referencingG.L. c. 1 56B, § 9(eand f)), particularly with the approvalof
the Board of Selectmen(c. 143, § 2(d)). Thus, ACHC has the power “with the approvalof the boardof
selectmen,to acquireor lease,by purchaseor otherwise,and to own, hold and use on such terms and
conditionsand in sucha manneras it may deempropertyand to exchange,grantoptions on, sell, transfer,
convey,assign,lease,pledge,mortgage,encumber,grant liens on and security interestsin or to otherwise
disposeof, on suchtermsandconditionsas it may deemproper,real, personalor mixed real andpersonal
propertyor anyinterest,easementor rightsthereinandanyassetsor revenuesof theboardof directors,asmay
be necessaryor appropriateto carryout its purposes.” (c. 143, § 2(d)). However,nothingin c. 143 expressly
authorizesthe Selectmento transfertax title propertyto ACHC without first going throughthe procedures
applicableto suchtaxtitle property. Seebelow.

Section1 SAprovidesthat:
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vote to disposeof property).6 Sincethe Sitewasnot acquiredin the first instancefor a
specificpurposeandhasnot sincebeendedicatedto a specificpurpose,theproceduresof
G.L. c. 40, § 15, not § 1 SA, applyto its disposition:

1. First, the“officer ofa ... town havingchargeof anyland ... takenfor such
town, otherwisethan by purchase,[must notify] the ... the selectmen

that, in his opinion, suchland, ... is no longerrequiredfor public purposes
.“ In this case,the officer having custodyof the land is the Town

Treasurerasthe custodianoftaxtitle property. AttachedasExhibit A is a
simple form ofnotificationwhichcouldbeusedin thepresentcase.

2. Second,the “town by a two thirdsvote [must] authorizetheconveyanceof
such land, ... and specify the minimum amount to be paid for such
conveyance...“ UnderArticle 11 of the 2005 ATM Warrant,the Town
voted “to authorize the Board of Selectmento dispose of foreclosed
propertiesacquiredby the Town for nonpaymentof taxesin accordance
with the provisions of MassachusettsGeneralLaws, or take any other

Whenever a board or officer having charge of land, including land acquired for playground
purposespursuantto the provisionsof sectionfourteenof chapterforty-five, but excludingland
acquiredfor parkpurposes,constitutingthe whole or any part of an estateheldby a city or town
within its limits for a specific purposeshall determinethat suchlandis no longerneededfor such
purpose,whether such land was acquiredbefore or after the effective date of this section and
whetheracquiredby eminentdomain,purchase,gift, deviseor otherwise,suchboardorofficer shall
forthwith give noticeof suchdeterminationtothe city council of the city or theboardof selectmen
of thetown. At any timeafterthereceiptof suchnotice,the city council of the city by a two thirds
vote of all its members,in thecaseof a city havinga city manager,with the approvalof said city
manager,and in thecaseof othercities,with the approvalof themayor, or thetown by a two thirds
vote at a regularor specialtown meeting,maytransferthecare,custody,managementandcontrol
of such land to the same or anotherboardor officer of the city or town for anotherspecific
municipal purpose,any provision of general or special law to the contrary notwithstanding;
provided,that no suchtransfershall bevalid if it is in violation of anyterm or conditionof thetitle
of thecity or town to suchland.

In any city or town which acceptsthe provisionsof this paragraph,when land is beingtransferred
for the purposeof constructinglow and moderateincomehousing, the vote requiredof the city
councilor thetown meetingshallbeby a majorityvote.

6 Section15 providesthat,

If any officer of a city or town havingchargeof any land,easementor right takenfor suchcity or
town, otherwisethan by purchase,notifies the city council or the selectmenthat, in his opinion,
such land, easementor right, or part thereof, is no longer requiredfor public purposes,and if
thereafter the city council or the inhabitantsof the town by a two thirds vote authorizethe
conveyanceof suchland,or of part thereof,or theabandonmentof sucheasementorright, or part
thereof, and specify the minimumamount to be paid for such conveyanceor abandonment,the
mayor or the selectmenmay,for suchamountor a largeramount,andupon suchothertermsasthe
mayoror selectmenshall considerproper,conveysaid land,or partthereof,by deed,or declaresaid
easementor right, or partthereof,to be abandoned.Suchdeclaration,beingrecordedin the registry
of deedsfor the district wherethe land is situated,shall extinguishthe easementor right, or part
thereof

4



action relativethereto.” It is unlikely howeverthat a lenderfinancing an
affordable housing developmenton the property in question would be
satisfiedwith this vote alone. Instead,theTownMeetingshouldbeasked
to vote a specific authorizationto disposeof the propertyin questionand
the vote should specify “the minimum amount to be paid for such
conveyance.”

3. Thereafter, “upon suchother terms as the ... selectmenshall consider
proper,”theTownmayconveysaidland...by deed.”7

Advancementof theProposedProject Pending Town MeetingApproval

In the absenceof the necessaryTown Meetingvote, the Selectmenarenot in a
positionto conveyortransferthe propertyin questionto ACHC at theBoard meetingon
July 18, 2005. However,that doesnot meanthatACHC’s proposedprojectmustgrind to
ahalt pendingTownMeetingapproval.

Rather,assumingthe TownTreasurermakesthefinding setforth in Exhibit A, the
Selectmencan authorizeACHC and Town Counselto undertakea variety of specific
activitiesin furtheranceoftheproposedproject. A suggestedMotion to accomplishthis is
attachedasExhibit B.

TheUniform ProcurementAct, G.L. c. 30B, § 16,doesnotapply to thedispositionof taxtitle land
throughthepublictax auctionprocess,but it doesapplyto a dispositionoftax title propertyunderG.L. c.40,
§~3 and 15.
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EXHIBIT A

Notice ofDetermination Under M.G.L. c. 40, ~ 15

Pursuantto M.G.L. c. 40, §15, in my capacityastheTownTreasureroftheTown
ofActon, beingthecustodianin chargeof thetax title landownedby theTownofActon
locatedat 28 Willow Streetand214 CentralStreet,Acton, Massachusettsby taxtitle
takingsin LandCourtCaseNos. 112320T.L. and 112319T.L. (JudgmentsdatedMay 4,
1998)(the “Property”), I herebynotify theBoardofSelectmenoftheTownofActonthat
thePropertyis no longerrequiredfor publicpurposesandthatthePropertymaybe
conveyed,subjectto approvalby TownMeeting,pursuantto G.L. C. 40, §~3 and15. In
authorizingtheconveyanceoftheProperty,thetownmeetingcanspecifytheminimum
amountto bepaidfor suchconveyancepursuantto G.L. c. 40, § 15. Accordingly, I have
attachedto this notificationasummaryof (a) thetaxes,interestandpenaltiesoutstanding
with respectto the Property,(b) theassessment,containmentandremovalcostsincurred
by theTownwith respectto theenvironmentalconditionofthe Property,(c) the
mandatoryamountofthepaymentin lieu oftaxesthat wouldbe requiredfrom abuyerof
theproperty,calculatedin accordancewith G.L. c. 44, § 63A, asofthedateof thisnotice,
and(d) theattorney’sfeesand costsrelatedto theTown’s investigationofenvironmental
contaminationatthe Siteandthe lawsuitto collectthosecosts.

TOWN TREASURER

JohnMurray,III

DATE:



Noticeof Determination Under M.G.L. c. 40, ~ 15

Pursuantto M.G.L. c. 40, §15,in my capacityastheTownTreasurerofthe Town
ofActon, beingthecustodianin chargeofthetax title landownedby theTownof Acton
locatedat 28 Willow Streetand214 CentralStreet,Acton, Massachusettsby taxtitle
takingsin LandCourt CaseNos. 112320T.L. and 112319T.L. (JudgmentsdatedMay 4,
1998)(the “Property”),I herebynotify theBoardofSelectmenoftheTownofActonthat
thePropertyis no longerrequiredfor public purposesandthatthe Propertymaybe
conveyed,subjectto approvalby TownMeeting,pursuantto G.L. c. 40, §~3 and 15. In
authorizingtheconveyanceoftheProperty,thetownmeetingcanspecifytheminimum
amountto bepaidfor suchconveyancepursuantto G.L.c. 40, §15. Accordingly,I have
attachedto thisnotificationasummaryof (a) thetaxes,interestandpenaltiesoutstanding
with respectto theProperty,(b) the assessment,containmentandremovalcostsincurred
by theTownwith respectto theenviromTrientalconditionoftheProperty,(c) the
mandatoryamountofthepaymentin lieu oftaxesthatwouldbe requiredfrom abuyerof
theproperty,calculatedin accordancewith G.L. c. 44, § 63A,asofthe dateofthis notice,
and(d) theattorney’sfeesandcostsrelatedto theTown’s investigationofenvironmental
contaminationattheSiteandthelawsuitto collectthosecosts.

TOWN TREASURER

JohnMurray, III

DATE:



John Murray

From: Nancy Tavernier
Sent: Sunday, July 17, 2005 8:06 AM
To: Stephen Anderson
Cc: Don Johnson; John Murray; Daniel C. Hill
Subject: Re: Acton/ACHC: Disposition of Town-Owned Tax Title Land at 28 Willow Street and 214

Central Street

D ar Steve,

/Thank you so much for your thorough review and clear ruling on the land disposition
/ question. Affordable housing is always a roller coaster ride and this series of
/ attachments was no exception. Halfway through the ruling, I was in tears of utter
frustration, but you saved the best for last The Motion! I am extremely gratified that
you have seen the value of our proposal. I am confident the BOS will also. The timing you
lay out is very realistic and, the fact of the matter is, an April Town Meeting vote would( mesh nicely with our next CPA housing fund request to apply to this project, in addition

to the $150,000 we are holding.

So onward and upward and downward and upward and around the final curve to the end.

~ *7
At 10:02 PM 7/16/2005, Stephen D. Anderson wrote:
> <<Disposition—Tax—Title
> -Property. doc>> <<ExhibitA-Determination. DCC>>
> <<ExhibitB-Motion. DCC>>
> <<Acton/ACHC: Tax Title Land at 28 Willow Street and 214 Central
> Street>>
>

>Dear Don, John and Nancy:
>

> I have reviewed ACHC’s proposal to the Board of Selectmen for
> the disposition of the Town-owned Tax Title land at 28 Willow Street
> and 214 Central Street. In light of a new SJC case just decided on
> June 29, 2005, entitled Board of Selectmen of Hanson v. Lindsay, 444
> Mass. 502 (2005), I’ve recommended a slightly different procedure for
> advancing ACHC’s proposed project from that set out in Nancy’s memo to
> the Board. If the Board of Selectmen supports the proposed project as
> presented, I recommend that John sign the Notification attached as
> Exhibit A and that the Board of Selectmen adopt the Motion attached as
> Exhibit B. This will enable the project to advance significantly
> pending the required Town Meeting vote(s) at the next Annual or Special Town Meeting.
>

> Please see my email of earlier today regarding the attachment
> John needs to develop for Exhibit A.
>
> Please fill in the blank on paragraph 9 of Exhibit B before
> the Selectmen meet to discucss this.
>

>

>Stephen D. Anderson
>ANDERSON& KREIGER LLP
>43 Thorndike Street
>Cambridge MA 02141-1764
>Phone: 617—252—6575
>Fax: 617—252—6899
>e—mail: sanderson@andersonkreiger.com
>www. andersonkreiger .com
>This electronic message contains information from the law firm of
>Anderson & Kreiger LLP which may be privileged. The information is
>intended to be for the use of the addressee only. If you are not the
>addressee, note that any disclosure, copy, distribution or use of the
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Amount Due for 28 Willow and 214 Central St

Category Amount Comment

Taxes and Penalties $ 112,707.81 Thru April 30, 2006, No additional taxes since foreclosure
Legal Expenses $ 17,084.67 Thru July 18, 2005
HazMat Clean-up Cost $ 65,096.00 Thru July 18, 2005
Pilot per MGL C. 44 S 63A $ 7,659.84 Assumed Conveyed on April 30, 2006

Total $ 202,548.32



Chapter5 - Tax Titles andForeclosure Page1 of 1

Tax Possessions

The mayorin cities and the selectmenin towns mayappoint a custodianto manage
propertyacquired throughthe foreclosureof tax titles. (60:77B) The treasureris
often appointedas the custodian,especiallyin smaller towns.

The custodianhasauthority to sell tax possessionproperty at public auction.
However,at least 14 daysbeforea tax possessionsale,the municipality must notify,
by certified mail, the personwho was theownerof recordof theproperty prior to its
acquisition by the community. Themunicipality must also postnotice in two or
more, public placesat least 14 daysprior to the sale. The notice must include a
descriptionof the property; thedate,time and placeof sale;and the termsand
conditions of that sale. (60:77B)

The custodianmay reject anyand all bids at such sale if, in his or her opinion, none
of the bids representthe marketvalueof theproperty. Thecustodianmay also
adjournthe sale. Upon theconsummationof a sale,the treasurermust executeand
deliver all instrumentsnecessaryto transfertitle after paymenthasbeenmade.

Pro Rata/Pro Forma Taxes

If propertybelonging to a municipality is sold, theboard or officer executingthe deed
must receivea pro-ratedpaymentin lieu of taxes before the deedcanbe delivered.
(44:63A) The paymentis calculatedby multiplying the tax ratefor the fiscal yearof
the saleby the saleprice. For example,if a propertywere to sell for $100,000.00on

December15th and the tax ratewere $25.00, the in lieu of tax paymentwould be
calculatedasfollows:

SalePriceX Tax RateX DaysRemainingin FY -- Days in FY = Tax Due

$100,000.00x .025 x 197 ÷ 365 = $1,349.32

If the property is sold betweenJanuary2nd andJune30th, the municipality should
receivean additional paymentin lieu of taxesfor the next succeedingfiscal year.
This pro-formatax is calculatedby multiplying the salesprice by the tax rate. The
pro-rata/pro-formataxesmust be receivedbeforedelivery of the deed. The deed
shouldrecite compliancewith Ch. 44 §63A.

htto://www.masscta.com/TreasurersManual/chapter05.php 7/18/2005



Message Page1 of 2

ç~3 b~~t

~t ~ ~
John Murray

From: Stephen Anderson

Sent: Sunday, July 17, 2005 1:42 PM

To: John Murray; Board of Selectmen

Cc: Don Johnson; Daniel C. Hill; Nancy Tavernier

Subject: RE: Tax Taking Land at Willow and Central

John:

Thetiming ofyourdeterminationis not material. SeeHarris v. Wayland,392Mass.237, 241, 466
N.E.2d822 (1984)(“The fact thatthe schoolcommitteedid notmakeits formaldeterminationthat it no
longerneededthelandbeforethetownvotedto authorizethesalehasno practicalsignificance. Formal
determinationcancomeafterthevoteaswell asbefore,Bouchardv. Haverhill, 342Mass. 1, 4, 171
N.E.2d848 (1961),andin this casetheschoolcommitteehadindicatedthat it would releasethelandif
thetownauthorizedthesale.”). If the Selectmenaresoinclined,theycanproceedwith theMotion on
Mondaynight while youpursueyourduediligenceasto whetherthePropertyis requiredfor other
public purposes.As you correctlypointout, in thiscircumstance,thesecond“Whereas”shouldbe
deletedfrom theMotion. I haveattachedaredraftoftheMotion with this edit.

As to the level of duediligenceneeded,the SJCin BoardofSelectmenofHansonv. Lindsay,444 Mass.
502 (2005),describedtheprocessfollowed by thetax custodianin thatcasebeforefor disposingofthe
tax title propertyat auction:

Thelocusremainedonthetown’s list oftaxpossessions.In 1998,thetown’stax
custodiancirculatedto the departmentswithin town hail, including thecommission,a list
ofthepropertiesthat sheplannedto auction,includingthelocus. Thetaxcustodian,who
hadnoknowledgeofthe 1971vote,did not receiveinformationfrom anydepartmentthat
the locushadbeendesignatedasconservationlandandwasto be retainedfor suchuse.

Your inquiry to Towndepartmentheadsasto whetherthereis analternatepublicpurposefor these
parcelsis consistentwith this approach.

PS: To enabletheSelectmenfill in the blankin theattachedMotion with anappropriateamount,you
will still needto providetheSelectmenwith a summaryof (a) thetaxes,interestandpenalties
outstandingwith respectto theProperty,(b) theassessment,containmentandremovalcostsincurredby
theTownwith respectto theenvironmentalconditionoftheProperty,(c) themandatoryamountofthe
paymentin lieu oftaxesthatwould berequiredfrom a buyeroftheproperty,calculatedin accordance
with G.L. c. 44, § 63A, asof thedateofthisnotice,and(d) theattorney’sfeesandcostsrelatedto the
Town’s investigationofenvironmentalcontaminationat theSiteandthelawsuitto collectthosecosts.

Stephen D. Anderson
ANDERSON & KREIGER LLP
43 Thorndike Street
Cambridge MA 02141-1 764
Phone: 617-252-6575
Fax: 617-252-6899
e-mail: sanderson©andersonkreiger.com

7/18/2005



Message Page2 of2

www.andersonkreiger. corn
This electronic message contains information from the law firm of
Anderson & Kreiger LLP which may be privileged. The information
is intended to be for the use of the addressee only. If you are
not the addressee, note that any disclosure, copy, distribution
or use of the contents of this message is prohibited.

Original Message
From: John Murray [mailto:jmurray©acton-ma.govj
Sent: Sunday, July 17, 2005 4:27 AM
To: Board of Selectmen
Cc: Stephen D. Anderson
Subject: FW: Tax Taking Land at Willow and Central
Importance: High

As you haveseenin prior correspondence,Town Counseiis askingtheTown Treasurerto sign a
documentstatingthat the parceisat214Central St. andat28 Willow St. are“no longer requiredfor
publicpurposesandthat thePropertymaybeconveyed”, first becameawareof this new
requirement(the Determination)yesterday.While I havesentthe e~mailbeiow to staff this morning, I do
not believeI havecompletedaprocessthatwouldallow meto sign such affidavit by Mondaynight..

Theseparcelsweretakenin lgg8 andno staffpersonor Town Committee,exceptACHC, has
approachedme for useof theseparcelsin the 7 plus yearssincethe tax taking. However, I am concerned
with the duediligenceof my process,sinceI haveneverinquiredof anyTowndepartmentor committee,if
theyhadapublic purposefor theseparcelsuntil 3:46AM on the Sundayprior to the MondaywhereI am to
makesuchadeclaration, I do not seeany issuein signingsucha declarationfor the Board’sAugust
meeting, if the inquiry processsodetermines.

By copy of this e~mailto Town Counsel,I am asking him if my failure to sign the Determinationaffectshis
proposedmotion document(Exhibit B to hise~mall),exceptfor theobviousdeldtion of the second
Wnereas.

John
Original Message

From: John Murray
Sent: Sunday, July 17, 2005 3:46 AM
To: All Department Heads
Cc: Board of Selectmen
Subject: Tax Taking Land at Willow and Central
Importance: High

ACHC is asking for the the parcels at 214 Central St. and 28 Willow St. at Monday night’s Selectmen’s
Meeting. Town Counsel is asking me to stipulate in the attached document as follows:

“I herebynotjfy theBoardofSelectmenofthe Town ofActon that thePropertyis no longer
requiredfor publicpurposesandthat thePropertymaybe conveyed”

Therefore, please notify me in writing prior to the Selectmen’s meeting if

your department has a public purpose for these parcels.

7/18/2005



John Murray

From: Stephen Anderson
Sent: Saturday, July 16,2005 11:28AM
To: Don Johnson; John Murray
Subject: Acton/ACHC: Tax Title Land at 28 Willow Street and 214 Central Street

actonnichols.pdf ExhibitA-Determinat
(27 KB) ion.DOC (23...

<<actonnichols . pdf>> <<ExhibitA—Determination. DCC>>
John:

I’m working on an answer to your question as to the disposition of Town—owned tax
title property. In doing so, I have determined that the invoice listing as to the
Acton/Nichols matter provided the other day (attached) understated the amount of attorneys

fees and costs associated with the Tax Title Land at 28 Willow Street and 214 Central
Street. This was probably due to a change in our software in or about 2001. Based on
~ ~ff~J a~s s_o~f thar~ime,_t~\

Town had incurred $13,298.96 in attorney’s fees and costs related to the Town’s
investigation of environmental contamination at the Site and the lawsuit to collect those
costs. Since the Nichols printout below begins with the bill for services in Cctober )
2001, adding together the $13,298.96 figure and the $3,785.71 figure gives you a much
closer approximation of the actual attorneys fees and cost on the Nichols matter.

I’m also giving you a heads up on the direction I am going in the memo ESd”áWse it
will involve some work on your part to prepare for Monday night. I have attached a “Notice
of Determination Under M.G.L. c. 40, § 15” which you would need to make in order for the
property to be disposed of by the process under G.L. c. 40, §~ 3 and 15. You will need to
attach to this notification a summary of (a) the taxes, interest and penalties
outstanding with respect to the Property, (b) the assessment, containment and removal
costs incurred by the Town with respect to the environmental condition of the Property,
(c) the mandatory amount of the payment in lieu of taxes that would be required from a

buyer of the property, calculated in accordance with G.L. c. 44, § 63A, as of the date of
this notice, and (d) the attorney’s fees and costs related to the Town’s investigation of
environmental contamination at the Site and the lawsuit to collect those costs.

I should have the full analysis to you this evening or tomorrow by email.

Steve

Stephen D. Anderson
ANDERSON& KREIGER LLP
43 Thorndike Street
Cambridge MA 02141—1764
Phone: 617—252—6575
Fax: 617—252—6899
e—mail: sanderson@andersonkreiger .corn
www. andersonkreiger.corn
This electronic message contains information from the law firm of Anderson & Kreiger LLP
which may be privileged. The information is intended to be for the use of the addressee
only. If you are not the addressee, note that any disclosure, copy, distribution or use of
the contents of this message is prohibited.
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,V~te~

John Murray 0~

From: Stephen Anderson
Sent: Sunday, July 17, 2005 2:06 PM
To: John Murray
Cc: Daniel C. Hill
Subject: RE: Acton/ACHC: Disposition of Town-Owned Tax Title Land at 28 Willow Street and 214

Central Street

Hi John:

I am operating on the assumption that the conveyance of the property by the selectmen,
duly authorized, to ACHC is exempt from the RFP provisions of the Uniform Procurement Act
by virtue of c. 3GB, 5. 1(b) (7) (exempting “an agreement between agencies, boards,
commissions, authorities, departments or public instrumentalities of one city or town”)
and/or c. 3GB, s. 16(i) (“Acquisitions or dispositions of real property or any interest
therein pursuant to this section between governmental bodies and the federal government,
the commonwealth or any of its political subdivisions or another state or political
subdivision thereof shall be subject to subsections (a), (b) and (g)”). This of course
assumes that ACHC is, for this purpose, an agency, commission, or public instrumentality
of the Town and/or a political subdivision (see my previous memo analyzing the ACHC
legislation and its hybrid status) . Since ACHC operates under the supervision of the
Selectmen (see Chapter 143 of the Acts of 1996 , § 1) and since the approval of the Board
of Selectmen is required for ACHC to acquire, own, hold, and dispose of real property (see
c. 143, § 2(d)), I’m comfortable with this assumption at this time. By copy of this
email, I am asking for Dan to check for any analagous situations where courts have held
the RFP requirements of the UPA not to apply to a conveyance from a Town to an entity such
as ACHC.

When ACHC disposes of the property to a developer, the RFP requirements of Section 16 may
or may not apply. That depends on whether the value of the Property “determined in
accordance with paragraph (b) ... exceed[s] twenty—five thousand dollars in value.”
That’s why the Motion includes items 6 and 7. Dan has assisted other towns in disposing
of property restricted for affordable housing where the restrictions reduced the value
below $25,000 and the RFP requirements did not apply. That’s why I phrased the Motion the
way I did.

As for whether the Town and the ACHC be joint petitioners to the State and Board of
Appeals, I want to review the draft applications with that question in mind. At a minimum
the Town will sign as the Owner of the Property. Possibly, the applications will be
joint. I will know better when I see the drafts.

Steve

Original Message
From: John Murray [mailto:jmurray@acton—ma.gov]
Sent: Sunday, July 17, 2005 12:57 PM
To: Stephen D. Anderson
Subject: RH: Acton/ACHC: Disposition of Town—Owned Tax Title Land at 28 Willow Street and
214 Central Street

Steve,

If I understand the meaning of footnote 7 of the Disposition document —— ACHC obtains the
parcels in question by answering a REP from the Town.
Is that correct because the motion appears to be a direct conveyance to ACHC. Also should
the Town and the ACHC be joint petitioners to the State and Board of Appeals?

John

Original Message
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From: Stephen Anderson
Sent: Saturday, July 16, 2005 10:03 PM
To: Don Johnson; John Murray
Cc: Nancy Tavernier; Daniel C. Hill
Subject: Acton/ACHC: Disposition of Town-Owned Tax Title Land at 28 Willow Street and 214
Central Street

<<Disposition—Tax-Title —Property.doc>> <<ExhibitA—Determination.DOC>>
<<ExhibitB—Motion.DOC>> <<Acton/ACHC: Tax Title Land at 28 Willow
Street and 214 Central Street>>

Dear Don, John and Nancy:

I have reviewed ACHC’s proposal to the Board of Selectmen for
the disposition of the Town—owned Tax Title land at 28 Willow Street and
214 Central Street. In light of a new SJC case just decided on June 29,
2005, entitled Board of Selectmen of Hanson v. Lindsay, 444 Mass. 502
(2005), I’ve recommended a slightly different procedure for advancing

ACHC’s proposed project from that set out in Nancy’s memo to the Board.
If the Board of Selectmen supports the proposed project as presented, I
recommend that John sign the Notification attached as Exhibit A and that
the Board of Selectmen adopt the Motion attached as Exhibit B. This
will enable the project to advance significantly pending the required
Town Meeting vote(s) at the next Annual or Special Town Meeting.

Please see my email of earlier today regarding the attachment
John needs to develop for Exhibit A.

Please fill in the blank on paragraph 9 of Exhibit B before the
Selectmen meet to dlscucss this.

Stephen D. Anderson
ANDERSON& KREIGER LLP
43 Thorndike Street
Cambridge MA 02141—1764
Phone: 617—252—6575
Fax: 617—252—6899
e—mail: sanderson@andersonkreiger. com
www. andersonkreiger. com
This electronic message contains information from the law firm of
Anderson & Kreiger LLP which may be privileged. The information
is intended to be for the use of the addressee only. If you are
not the addressee, note that any disclosure, copy, distribution
or use of the contents of this message is prohibited.
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