
MEMORANDUM

TO: Don P Johnson,TownManager
FROM: StephenD. Anderson,TownCounsel
RE: ActonI2006ATM: ApplicationofMassachusettsConstitution’sAnti-

Aid Amendmentto ATM Article 30
DATE: April 4, 2006

Onememberof theFinanceCommitteehasinquired asto the validity of 2006
ATM Article 30 under the MassachusettsConstitution’s Anti-Aid Amendment.1

Following the proceduresspecifiedherein,I concludethat Article 30 doesnot violate
theAnti-Aid Amendment.

Article 30 providesasfollows (emphasisadded):

To see if the Town will vote to authorizethe Board of Selectmento
transfertherealpropertyshownasparcel46 on MapH-3A of the 2005
edition of the Town Atlas, which land is currently held for general
municipalpurposesor for otherspecificmunicipalpurposesfor which it
hasheretoforebeendevoted,from the tax title custodianto theBoardof
Selectmenfor thepurposeof conveyance,andto authorize theBoard of
Selectmento conveysuchland for affordable housing purposeson
such terms and conditions and for suchconsideration,which maybe
non-monetary consideration, as the Selectmenmay determine, or
takeanyotheractionrelativethereto.

The Anti-Aid Amendment,Article 46, § 2, of theAmendmentsto theMassachusetts
Constitution,as rewrittenin 1974by article103 oftheAmendments,providesasfollows (emphasis
added):

No grant, appropriation or useof public money or property or loan of credit shall
be made or authorized by the Commonwealth or any political subdivision thereof
for the purpose of founding, maintaining or aiding any infirmary, hospital,
institution, primary or secondary school, or charitable or religious undertaking
which is not publicly owned and under the exclusivecontrol, order and supervision
of public officers or public agents authorizedby the Commonwealthor federal
authority or both, except that appropriationsmay be madefor the maintenanceand
supportof the SoldiersHomein Massachusettsand for freepublic libraries in anycity or
town and to carry out legal obligations,if any, alreadyenteredinto; andno suchgrant,
appropriationor useof public moneyorpropertyor loanofpublic credit shallbemadeor
authorized for the purposeof founding, maintainingor aiding any church, religious
denominationor society. Nothing hereincontainedshall be construedto preventthe
Commonwealthfrom making grants~in-aidto privatehighereducationalinstitutionsor to
studentsor parentsor guardiansof studentsattendingsuchinstitutions.
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The Summaryfor Article 30 in theWarrant readsas follows (emphasis
added):

This article transferscontrol of a 0.6-acreparcelof town-ownedlandat
74 RiverStreetto theBoardofSelectmensothattheymayconveyit to a
third party. TheSelectmen’sstatedintent is to offer this land for the
non-profit developmentof a single or two-family affordable home,
such asthat envisionedby the local chapter of Habitat for Humanity
North Central Massachusetts, Inc. Such a cooperative,nonprofit
affordable housingdevelopmentstrategywill result in all site housing
countingtoward the Town’s statemandatedrequirementfor affordable
housing units, as comparedto a market-rateoffering of the parcel
wherebya40B proposalcouldresultin thedevelopmentofthreemarket-
rate units for every one affordable unit. Cost benefits may also be
realizedby volunteersupport,contributionsandcommunityinvolvement.
The 74 River Streetparcel is locatedin the South Acton SmartGrowth
districtandwithin walking distanceoftheSouthActon village centerand
public transportation.

Application ofAnti-Aid Amendment to Disposition Town-Owned Property

In Benevolent& ProtectiveOrder of Elks, Lodge No. 65 v. Planning Bd. of
Lawrence, 403 Mass. 531, 553-554 (1988), the SupremeJudicial Court held in no
uncertainterms that a transactionof the type contemplatedheredoesnot violate the
Anti-Aid Amendment:

The plaintiffs claim that selling parcelB of the projectareato Emerson
College as redeveloperviolates the anti-aid amendment. Becausethe
salepriceis lessthan thecity’s costto acquirethe property,theplaintiffs
arguethat the sale involves a grant of public money to a nonpublic
institution. We disagree.No public aid canbe involved where a private
institution pays fair market value for public property. Opinion of the
Justices,374 Mass. [8361 at 856-857, 371 N.E.2d 1349 [1970].2 See
Brooksv. Boston,334Mass.285, 286, 135 N.E.2d13 (1956).~

2 In OpinionoftheJusticesto theHouseofRepresentatives,374 Mass.843, 856-857(1978),the

SJCopinedas follows with respectto the constitutionalityof a pendingbill authorizingthe transferto
BostonUniversityof theCity of Boston’sinterestin theFranklinInstituteandtheCity’s andthe
Commonwealth’sinterestin accumulatingbequest,which wasestablishedunderBenjaminFranklin’swill
andwhich wasto be distributedin 1991:

Thecity of Bostonandthe Commonwealtheachhavethe powerto disposeof partof the
FranklinFund in 1991.ThisFundwasestablishedby aprivatebequestof Benjamin
Franklin. Thus theFranidinFundis not“public money.” BostonandtheCommonwealth
could,therefore,give their portionsof this Fundto BostonUniversitywithout violating
art. 46.

Underthebifi, the city of Bostonwould alsotransferits title to theFranklinInstitute.
With oneexception,theassetsof theFranklinInstitutehavebeenacquiredand



Significantly, in Acton’s case,Article 30 authorizesthe Board of Selectmento
convey the River Street land “for affordable housing purposeson suchterms and
conditionsandfor suchconsideration,whichmaybenon-monetaryconsideration,asthe
Selectmenmaydetermine.” TheTownacquiredthe propertyasa gifi in 1980pursuant
to ATM WarrantArticle 25 (Exhibit A) by deeddatedOctober13, 1980, recordedat
Book 14100,Page121 (Exhibit B). While the land maybe a buildable lot todayby
virtueof theconstructionofthenearbyTownsewer,its valuefor purposesofthe Anti-
Aid Amendment is judged as affectedby the restrictionsplacedon the land by the
Selectmenfor affordablehousingpurposesat thetimeofits disposition.

As the Court statedin Benevolent& ProtectiveOrder ofElks, LodgeNo. 65 v.
PlanningBd.ofLawrence,403 Mass.531, 553-554(1988):

The judge, after considering the numerous restrictions the
disposition agreementand the urban renewal plan imposedonparcel
B, found that the sale price to Emerson Collegeis the fair market
value. The judge was entitled to rely on the disposition appraisal
commissionedby the LRA, and the testimonyof that appraiser. The
LRA’s appraiserconsideredcomparablesalesof residentiallyzonedland
and took into accountthe restrictionsthe LRA placedon the property.
The other appraisalsintroduced in evidencedid not account for the
decreasein value causedby the restrictions. Restrictions on use,
development, and resaleof property under an urban renewal plan

maintainedthroughprivategifts, including theFranklinbequestandthe Carnegie
donation.Forthereasonsstatedabove,transferoftheseassetsto BostonUniversity
would notviolateart. 46.Theonly exceptionto theuseofprivatefundsfor the
acquisitionof theassetsof theFranldinInstitutewasthepurchaseof thesiteon whichthe
Instituteis locatedwith moneyfromthecity’s publicly raisedgeneralfunds.Underthe
termsof art. 46, the transferof title to the landto BostonUniversitymightbe prohibited.
However,thebill providesin s4 for thepaymentby BostonUniversityof thefair value
of this land.Since fairvaluewould bepaidfor theportionoftheFranklinInstitutewhich
wasacquiredthroughthe *857 useofpublic funds,no violationof art. 46 would result
from thetransferofthis asset.

In Brooksv. CityofBoston, 334 Mass.285,287 (1956), theSJCupheldtheconstitutionalityof
Statute1955,c. 36,§ 1, which readasfollows: ‘Theboardofparkcommissionersofthe city of Boston,
with theapprovalofthe mayor, is herebyauthorizedto sell andconveyto theHebrewHomeforAgeda
charitablecorporationorganizedandexistingunderthe lawsof the Commonwealth,a certainparcelof
landcontainingnineacres,moreor less,boundedby CentrestreetandWalter streetin theWestRoxbury
sectionof said city, andknownasJoyceKilmer Park,heldby saidcity for public parkpurposes.”The
Court observedthat “the city hasbeenexpresslyauthorizedto sell andconveythe locusto theHebrew
Homefor Aged. The statutehasbeenacceptedby the city council. Thereis nothingin therecordwhich
supportstheargumentofthepetitionersthat themakingof the conveyancementionedin c. 36 would
violate art. 46, § 2, of the Amendmentsto our Constitutionforbiddingtheuseof public moneyor property
for sectarianpurposes.Thecity heldtheparkonly in its municipalcapacityas anagencyof the
governmentfor thebenefitof the generalpublic subjectto thepowerofthe Legislatureto authorizeits
sale.” Id. at 286..287.



affect the fair market value of property in much the sameway asdo
easements,zoning restrictions, and other development restraints.
The judge properly considered these restrictions, and his finding as
to fair market value was warranted by the evidence. Therewasno
violationof theanti-aidamendment.Becausepublic fundsarenot being
used to aid Emerson College, we need not analyze the proposed
transactionin termsof thethreecriteria enunciatedin Commonwealthv.
School Comm. of Springfield, 382 Mass. 665, 675, 417 N.B.2d 408
(1981).

2. Dispositionof Town-OwnedProperty

To disposeof town-ownedpropertyunderG.L. c. 40, § 15, the officer having
chargeof the land must notify the selectmenthat the land is no longer requiredfor
public purposes,andTownMeetingby atwo thirds votemustauthorizetheconveyance
of the land and specify the minimum amount to be paid for such conveyance.
Thereafter,theselectmenmay,for suchamountor a largeramount,anduponsuchother
termsasthe selectmenshallconsiderproper,conveytheland.

Underthe Uniform ProcurementAct, G.L. c. 30B, § 16(c), a “governmental
body shallsolicit proposalsprior to ... disposingof, by saleor rental to anyperson,real
propertyor any interesttherein,determined in accordancewith paragraph (b) [of §
161 to exceedtwenty-five thousand dollars in value” (emphasisadded). This section
“shall not applyto the rental of residentialpropertyto qualified tenantsby a housing
authorityor a communitydevelopmentauthority.” No similar exemptionexists for the
conveyanceof a fee interest in real property to a non-profit builder of affordable
housing.

Under Section 16(b), the Town “shall determinethe value of the property
throughprocedurescustomarilyacceptedby theappraisingprofessionasvalid.” Under
Section 16(a), the Town can “declarethe propertyavailable for dispositionand shall
specifytherestrictions,if any, that it will placeon thesubsequentuseoftheproperty.”

As in the Lawrence case, it is the value of the property as restricted that
controls:

• If the valueof the propertydeterminedunder Section 16(b), andrestricted
for affordablehousing use under Section 16(a), is less than or equal to
$25,000,thenChapter30B’sRFPrequirementswouldnot apply.

• If the valueof the propertydeterminedunderSection 16(b), and restricted
for affordablehousinguseunderSection16(a), is greaterthan$25,000,then
Chapter30B’sRFPrequirementswould apply.

In addition,underSection16(g),if theTown“decidesto disposeofpropertyat a
price less than the value as determinedpursuantto paragraph(b), the governmental
body shallpublishnoticeof its decisionin thecentralregister,explainingthereasonsfor
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its decision and disclosing the difference betweensuchvalue and the price to be
received.”

Accordingly,beforethe Selectmencanconveythepropertyto Habitator anyone
else,thefollowing procedureshouldbe followed:

1. Theremust be a finding by the currentcustodianthat the land is no
longerrequiredfor public purposes.A proposedfinding is attached.

2. A 2/3 TownMeetingvote is requiredto authorizethedispositionofthe
town-ownedparcelof landfor affordablehousingpurposes.Themotion
shouldspecifytheminimumamountto bepaid for suchconveyance.A
proposedfinding is attached.

3. Prior to disposition,the Selectmenshall specify the restrictionswhich
shallgovernthedispositionandreuseof theproperty,which in this case
contemplate(a) the constructionof one single-family or two-family
home within a time certain, (b) the imposition in perpetuity of an
affordablehousingrestrictionunderaDeedRiderto bepromulgatedby
the Selectmen,and(c) theimposition of aright of reverterto the Town
in the deed to ensurethat the Granteein fact developsthe land in
accordandewith the termsof the dispositionand theaffordablehousing
restriction.

4. Prior to disposition, the Selectmenshall determinethe value of the
propertyassorestrictedthroughprocedurescustomarilyacceptedby the
appraisingprofessionasvalid

5. If the value of the propertyas so determinedis less than or equal to
$25,000, then the Selectmenmay disposeof the propertywithout an
RFP.

6. If thevalueofthepropertyassodeterminedis greaterthan$25,000,then
the Selectmenmustdisposeof thepropertyin accordancewith Chapter
30B’s RFP requirements. (Habitat may or may not be the successful
bidderin responsethereto.)

7. In eithercase,theTownmustreceiveapaymentin lieu oftaxesfrom the
Grantee,calculatedin accordancewith G.L. c. 44, § 63A.4

Chapter44,Section63A, coveringsalesofpublic landandpaymentof taxesprovidesas
follows:

Section63A. Wheneverin any fiscal year a town, which term,as used in this section,
shall include a city, shall sell any real estate,the board or officer executingthe deed
thereforin thenameandbehalfof the town shall, as aconditionprecedentto thepowerto
deliver suchdeed,receivefrom the granteeas a paymentin lieu of taxesallocableto the
daysensuingin said fiscalyearafter thedateof suchdeed,a sumwhich shall be equalto



suchportion of a pro formatax computedas hereinafterprovided as would be allocable
to the daysaforesaidif suchpro formatax were apportionedpro rataaccordingto the
numberof daysin suchfiscalyear;provided,however,thatwheneverthe said realestate
shall besold betweenJanuarysecondandJunethirtieth of the fiscalyear,the town shall
also receive an additional amount equal to the entire pro forma tax computedas
hereinafterprovidedandallocable as a paymentin lieu of taxesfor the next succeeding
fiscalyear.Suchpro forma tax shallbe computedby applying thetown’s tax ratefor the
fiscalyear of the sale,or, if suchrateis not known, the town’s tax rate for the fiscal year
nextprecedingthatof thesale, to the salepriceaftercreditinganyexemptionto which,if
the deedhadbeenexecutedanddeliveredon Januaryfirst of suchnextprecedingfiscal
year, the granteewould havebeenentitled undersectionfive of chapterfifty-nine. A
recitation in the deedthat there has beenfull compliancewith the provisions of this
sectionshall be conclusiveevidenceof suchfact. Sums receivedunderthis sectionshall
not be subjectto sectionsixty-threeof this chapteror to sectionforty-three of chapter
sixty. but shallbecreditedas generalfundsof the town.
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Notice of Determination Under G.L. c. 40, ~15

TheundersignedBoardofSelectmen,beingthe custodianandboardin chargeof
therealpropertyshownasparcel46 onMapH-3A ofthe2005editionoftheTownAtlas,
which wasacquiredby theTownasa gift in 1980pursuantto ATM WarrantArticle 25
(Exhibit A) by deeddatedOctober13, 1980andrecordedin theMiddlesexSouthDistrict
RegistryofDeedsatBook 14100,Page121 (Exhibit B) finds anddeclaresthat:

• Thispropertyis currentlyheldfor generalmunicipalpurposes;
• Thispropertyis no longerneededfor thepurpose(s)for which it wasacquired,

and
• Thispropertyor intereststhereinmaybeconveyedby theTownif sodesired.

TOWNOF ACTON, MASSACHUSETTS,
By its BoardofSelectmen,

PeterK. Ashton,Chairman

F. Dore’ Hunter

LaurenS. Rosen.zweig

WalterM. Foster

AndrewD. Magee



Thenpersonallyappearedtheabovenamed Thomas F. Litrentu

and acknowledgedthe foregoing instrumentto be jt~s £ree act ~nd
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MA9BACHUSE~-~.BQUITCLAIM DEED SHORT FORM (INDIVIDUAL) )9

I, THOMAS F. LITRENTA

of Acton, Middlesex County,Massachusetts

for considerationof less than ONE HUNDRED ($100.00) Dollars
paid,grant to TOWN OF ACTON, its successorsand assigns
(address of Grantee: Town Hall, P.O. Box 236, Acton, Massachusetts)for municipal
purposes

with QUITCLAIM COVENANTS

~lt~
A certain parcel of land located on the Northerly side of River Street
in Acton, Middlesex County, Massachusetts, and being shown as Lot A on a
plan entitled “Plan of land in South .Acton, Massachusetts”, owned by
Thor Realty Corporation, EverettN. Brooks Company, Civil Engineers,
dated August 31, 1963 and recorded with Middlesex South District Deeds
in Book 11466, Page 212, and bounded and described as follows:

Beginning at the Southeasterly corner thereof on the Northerly side of
River Street and at Lot B as shown on said plan and thence running NORTh
~ 12 45” WEST, 130 feeL by said River Street to an iron pipe set in a
stone wall at land formerly of Williams H. Stearns;

‘.5

Thence turning and running NORTh 14° 23’ 15” EAST by land of said Stearns,
203.90 feet to the center of a stone bound as shown on said plan;

Thence turning and running SOUTH 74° 40’ EAST, 115.56 feet by land
formerly of Mary E. Gates, 115.56 feet to a stone bound at said Lot B;

J Thence turning and running SOUTH8° 13’ 33” WEST, 89.66 feet to a point;

Thence turning and running NORTH76° 46’ 27” WEST, 45.59 feet to a
point;

Thence turning and running SOUTh 13° 13’ 33” WEST, 39 feet to a point;

Thence turning and running SOUTH76° 46’ 27” EAST, 49 feet to a point;

Thence turning and running SOUTH 8° 13’ 33” WEST, 122 feet to the point
of beginning. The last five (5) courses being by Lot B as shown on said

i.ng 27,l41square feet of land, more or less, and being Lot A on
sa.~. ;.m.an however otherwise bounded, measuredor described.

For grantor’s title see deed from Thor Realty Corporation, dated April 28,
1970 and recorded with said Deeds in Book 11825, Page 598.

~jtngB~.my....hand and seal this. ..1.~tb day of. ...QcXob~,r 19.80.

Thomas F. Litrenta

~ ~tumnunius~aItI~ut ~assarl~uaetts

Middlesex, ss. October 13, 19 60
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(THE FOLLOWING IS NOT A PART OF THE DEED,AND IS NOT TO BE RECORDED)

CHAPTER 183 SECTION 1 1 GENERAL LAWS

A deed in substancefollowing the form entitled “Quitclaim Deed” shall when duly executedhave the force and
effectof a deedin feesimpleto thegrantee,hisheirsand assigns,to his and theirown use,with covenantson thepartof the
grantor, for himself, his heirs,executors,administratorsand successors,with thegrantee,his heirs, successorsand assigns.
that atthetime of the delivery of suchdeedthepremiseswere free from all encumbrancesmadeby Isim, and that he will

andhis heirs,executorsand administratorsshall,warrantand defendthe sameto the granteeand his heirsand assignsfor.

ever againstthe lawful claimsanddemandsof all personsclaiming by, throughor under thegrantor, but againstnoneother.

(*lndividuai._.JotntTenants—Tenantsin Common—Tenantsby the Entirety.)

-. CHA~ER 159 SEC6 AS AM~’DED CY CHA~R 497 OF 1969

Every deedpresentedfor record Shall containor have endorsedupon it the fall name, resoteoceand post office address
0

f the grantee
a~da recitalof theamountof the full ron~,derationthereofin dollar, orthe natureof theotherconsiderationtherefor, if not de-l,vered f~r

aspecific monetatysum. The full considerationshall meanthe total price for the conveyancewithout deduction for any lime or eocomb-
tancesa,w,aar,edby thegranteeor remainingthereon. All such endotseeseotsand recitalsShall he recordedas part of the deed. Fatiaret~

comply with this sectionshall not affectthe:sahdityof anydeed. No reg,stetof deedsshall accepta deed foe recording unless it ,s it
compliancewith therequiremeoSsof tl’.issectices.
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Motion on Article 30 — Transfer Real Property — 74 River Street

Mr. MageemovesthattheTownauthorizethetransferoftherealpropertyshownas
parcel46 onMapH-3A ofthe2005 editionoftheTownAtlas, from its currentcustodian
to theBoardof Selectmenfor thepurposeofconveyance,andauthorizetheconveyance
ofthatpropertyassetforth in theArticle, providedthat theminimumamountto bepaid
for suchconveyanceshallbethevalueof thepropertyasrestrictedby the Selectmenfor
affordablehousingpurposes,which valueshallbedeterminedthroughprocedures
customarilyacceptedby theappraisingprofessionasvalid


