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John Murray

From: Stephen Anderson

Sent: Thursday, May 04, 2006 3:32 PM

To: Don Johnson; John Murray
Cc: Mary Liz Brenninkmeyer

Subject: Acton/Gen: Sub Dog Hearing

Attachments: Order-Show-Cause.doc; 140-157.htm; 140-1 58.htm

<<Order-Show-Cause.doc>> <<140-157. htm>> <<140-158.htm>>

Gentlemen:

You haveaskedfor guidancefor theSelectmenconductingahearingasto whethertheSullo dogs
shouldbe putdownorbannedfrom townasa“nuisanceby reasonofviciousdisposition.” G.L. ch. 140,
§ 157.

1. Orderto ShowCause

Uponawrittencomplaintto theSelectmenconcerningadog that is a“nuisanceby reasonofvicious
disposition”, theSelectmenmustinvestigatethatcomplaint. G.L. ch. 140, § 157. The Selectmenshould
providewrittennoticeto theownerofthedog oftheirintentionto holda hearingon thecomplaint. This
writtennotice, in theform ofan orderto showcause,shouldat aminimumcite to Section157, enclosea
copy ofSection157,statethattheSelectmenwill questionany complainantsunderoath,andprovidea
specifiedtime andplacefor thehearing. Common~1thv. Ferreri,30 Mass.App. Ct. 966, 967-968
(1991). A draft ofaproposedOrderto ShowCauseis attached.

TheOrderto ShowCauseshouldbe servedby aconstableandaformal returnofservicemadeto the
Board.

2. The Hearing

At the investigatoryhearing,theSelectmenshouldquestionany witnessesunderoathincludingthe
complainant.G.L. ch. 140, § 157. Thehearingshouldbe transcribedandatranscriptof thehearing
shouldbe preparedby a courtreporter.Exhibits (suchaspolicereports)shouldbe markedby thecourt
reporterandintroducedinto evidence.

Weareavailableto assisttheBoardat thehearingon request.

3. TheOrder

After the investigation,theselectmen“may makesuchorderconcerningtherestraintordisposalofsuch
dog asmaybe deemednecessary.”Id. Thestatuteallows for broaddiscretionin the crafting ofan
order. Sch erv. U~bridgeDiv. ofthe strict CourtDep’t, 17 Mass.L. Rptr. 260 (2003),2003 WL
23213396,at *2.

If theSelectmenorderthat thedogsbe putdown,theSelectmenshouldindicatein theorderto dispose

ofthedogsthattheyconsideredand determinedthatno less severealternativeexists. SeeCullinanev.
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SelectmenofMaynard,50 Mass.App. Ct. 851,854 (2001)(“The orderfor disposalofthepair,
however,wassubjectto thepossiblecriticismthat it wasreachedwithout sufficientconsiderationofthe
severalformsofthealternativeof ‘restraint”). But seeDurbinv. Bd. ofSelectmenofKingston,62
Mass.App. Ct. 1, 11(2004)(finding thatthedicta incullinane“did notannounceageneralprinciple
thatanorderto disposeofa dogwhoseviciousdispositionhasbeenestablishedby theevidencecannot
standunlessit is clearlydemonstratedthatno lessseverealternativeexists.”).

TheordershouldencloseacopyofSection157 andshouldalsoexpresslyindicatethatthedog owner
hastheright to appealany order,within tendaysoftheorder, to thedistrictcourt. Clay v. Derrivan,
2001 Mass.App. Div. 67 (2001),2001 WL 527629,at *2.

4. Consequencesof Failure to Comply

Chapter140, § 158 providesthatapoliceofficer ordog officer “shallkill adog whichtheselectmenofa
town ... shallhaveorderedrestrainedif suchdog is againfoundoutsidetheenclosureof its owneror
keeperandnotunderhis immediatecare.” Theonly casewewere ableto locatewhich citesto this
section,indicates,but doesnotdiscussthefactthatonetown’s selectmenhaveapparentlyusedthis
sectionasauthorityfor anorderto kill a dogthatwaspreviouslyorderedto be restrained.Mooresv.
Callahan,10 Mass.L. Rptr. 743 (1999),1999WIL 1295109,at *1 (“Six daysafterthe 1996attackon
Ms. Moores,theBoardof Selectmenorderedthat Harleybe killed. SeeG.L. c. 140, sec.158,”)

In addition,thefailure to comply with a restrainingorderis acriminaloffenseunderthe lastsentenceof
thefirst paragraphofSection 157,punishableby afine ofnot morethantwenty-fivedollarsorby
imprisonmentofno morethanthirty daysfor afirst offenseandno morethansixty daysfor asecond
offense. G.L. ch. 140, § 157.

5. Complexities Involving Two Dogs

As to thequestionwhetherany futureorderto kill thedogsthatmaybeissuedcouldaddressbothdogs,
if the investigationfocuseson theunity ofthedogs’ action,adestructionordercouldbe issuedon that
basis. Durbin,62 Mass.App. Ct. at 7-8 (substantialevidencesupporteda finding thattwo dogswereof
viciousdispositionandshouldbe destroyedwhereall oftheevidenceoftheiraggressivebehaviorhad
involved bothofthedogsactingtogether);Cullinane,50 Mass.App. Ct. at 854 (indicatingthatthe
findings ofrecordandtheorderof disposalweredirectedto thedogs“as apair or team”andthatthe
ruling thatthepair hadaviciousdispositionwasaplausibleresulteventhoughoneofthedogswasthe
dominantmemberoftheteamandtheotherthefollower).

Stephen D. Anderson
ANDERSON & KREIGER LLP
43 Thorndike Street
Cambridge MA 02141-1764
Phone: 617-252-6575
Fax: 617-374-7506
e-mail: sanderson~andersonkreiger.com

This electronic message contains information from the law firm of
Anderson & Kreiger LLP which may be privileged. The information
is intended to be for the use of the addressee only. If you are
not the addressee, note that any disclosure, copy, distribution
or use of the contents of this message is prohibited.
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ORDER TO SHOW CAUSE

TO: Mr. Gerard(Jerry)Sullo
62 MapleStreet
Acton,MA 01720

FROM: ActonBoardofSelectmen

RE: NuisanceDog HearingUnderGeneralLaws,Chapter140, s. 157

DATE: May—‘ 2006

Pursuantto theprovisionsofMassachusettsGeneralLaws,Chapter140, § 157, theActon
BoardofSelectmen(the“Board”) ordersthat Mr. Gerard(Jerry)Sullo of62 MapleStreet,
Acton, MA 01720(“Mr. Sullo” or“you”) shall appear atahearingbeforetheBoardat
_______ p.m.on ______________, 2006, in theFrancisFaulknerHearingRoomon thethird
level (Floor#2)oftheActon TownHall, 472 Main Street,ActonMA 01720,and show cause
asto why theBoardshouldnot orderthattwo GermanShepherddogswhichyouown andhouse
at 62 MapleStreet,Acton, shallbepermanentlybannedfrom theTownof Actonor disposedof
astheBoardmaybedeemednecessary.Thedogsarefurther identifiedin therecordsofthe
TownofActonasfollows:

• Male GermanShepherdnamedBaxter,Tag# 24, LicenseDate1/3/06;and

• FemaleGermanShepherdnamedBrandy,Tag# 25, LicenseDatel/3/06.

Thehearingwill bestenographicallyrecordedby anotarypublic or otherofficer
authorizedby law to administeroaths. Thehearingwill continuefrom dayto dayuntil
completed.

Youhavetheright to bepresentatthehearing,to haveacounselorarepresentativeof
yourownchoosingpresentfor thepurposeof advisingyou, andto speakin yourownbehalf.

You andotherwitnessesmaybecalledby theBoardandlorits representativeto testifyat
thehearing.You areinvitedto cross-examinethesewitnessesandto call witnessesof yourown,
who shallthenbesubjectto cross-examinationby theBoardand/orits representative.All
testimonyby witnessesshallbegivenunderoath.
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TheBoard’sinvestigationinto thequestionofwhetherBaxterandlorBrandyshallbe
permanentlybannedfrom theTownofActonordisposedofastheBoardmaybedeemed
necessaryshall inquireinto factspertainingto thefollowing sequenceof events:

DATE OCCURRENCE

6/19/03
• Mr. Sullo’s dogbit joggerandquarantineissuedagainstbothdogs
• Bothdogschasedjoggerandonebit herright calf

3/17/04
• Neighborat 58 MapleSt.waschargedby bothdogs,andonedogjumped

up andbit throughhisclothingon his arm
• Mr. Sullo fined for his dogs’ “roamingoff his propertyandcreatinga

nuisance”

4/26/04 • Mr. Sullo’s dog bit someoneandquarantineissuedagainstbothdogs
• Mr. Sullo finedfor his dogs’ “roamingoff hispropertyandcreatinga

nuisance”

10/1/05 • Both dogscorneredaMapleSt. neighbornearhishome
• Earlier in thesameeveningthedogshadtriedto corneranotherneighbor

asheexitedhisbasementandhehadto runinto hiscar to escape
• Uponarrivalofofficers,dogscontinuedto circle aroundofficersand

were“growling andbarkingandcharging”attheofficers
• Oneof thedogsranat oneoftheofficerswith herheaddownand

snappingherteethandtheofficer hadto sprayherwith pepperspray
whichdeterredthedog

• Anotherneighborreportedprior incidentswherehehadbeennippedby
oneofthedogsandhadalsohadthebackofhispantsrippedby oneof
thedogstheyearbefore

• Mr. Sullo fined for his dogs’ “roamingoff hispropertyandcreatinga
nuisance”

10/11/2005 Letter from Dog Officer to Chiefof Policereprior incidentsconcerningMr.
Sullo’s dogsandrequestingthattheBoardofSelectmenhaveahearingto discuss
thisproblem

10/12/2005 ChiefofPolicememoto TownManagerrequestingthatTownManagerschedule
ahearingwith theBoardof Selectmento discussdognuisancecomplaint
concerningMr. Sullo’s dogsfor variousprior incidents

11/17/2005 Noticeletter from TownManagerto Mr. Sullore hearingto beheldby Boardof
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DATE OCCURRENCE

SelectmenregardingcomplaintsagainstMr. Sullo’s two GermanShepards

12/12/2005 Hearingheldby BoardofSelectmenregardingcomplaintsagainstMr. Sullo’s two
GermanShepards

12/14/2005 DogOfficer issuesorderprovidingthat:
“1. Yourtwo dogsareunderapermanentrestraintorderandmustbekeptwithin
yourhouseor in anenclosedstructureonyourproperty. Wheneverthedogsleave
yourpropertytheymustbe leashedandunderyourcontrolat all times.
2. At no timewill yourdogsbeallowedto runfreewithin theTownofActon
boundaries.
Any deviationfrom theaboveruleswill resultin thepermanentbanishmentor
destructionofyourdogs.”

At some
pointafter
12/14/2005

Mr. Sullo letterto BoardofSelectmenstatesthat“I promiseto abideby all
restrictions[in 12/14/2005order} in regardto ourneighborhood.My dogswill
neverbreaklooseorshowaggressiontowardanypeoplein thecommunity” and
seekscertainamendmentsto therestrictionsin the 12/14/2005Order.

12/20/2005 JerrySullo letterto Beaconeditorstatesthat” I haveagreedto abideby theActon
BoardofSelectmen’srestrictions,andmy dogswill neverbe loosein the
neighborhood.”

4/16/2006 • 12:18AM Office Collins investigatedreportoftwo viciousdogsoutside
62 MapleSt.

• Dogswereactingvery aggressivelytowardsneighbor’sdogsandwere
“terrifying him andhisdogs”

• Uponinvestigationonedograntowardpolice officerbarkingrepeatedly,
runningin acircle about6-8 feetfrom officer andshowingits teeth

• After theofficer locatedtheownerofthedogsat a localbar,theowner,
afterbecomingverballyabusivetowardstheofficer,thensecuredboth
dogsin hishouseat 64 MapleSt.

4/18/2006 ChiefofPolicerequestsTownManagerto scheduleahearingwith theBoardof
Selectmento discussincidentonApril 16, 2004
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TheBoardwill investigatewhetherthis chronology(includingwithout limitation
informationprovidedby neighbors,by theActon PoliceDepartment,andby theActon Dog
Officer relativeto numerouscomplaintsconcerningBaxterandBrandy),togetherwith the
historyofcitations,finesandordersissuedto you regardingBaxterandBrandy,and/orthe
apparentviolation onApril 16, 2006ofthemostrecentorderregardingBaxterandBrandy
issuedaftertheBoard’shearingofDecember12, 2005, warrant(a) afmding thatthesedogsare
anuisanceby reasonofviciousdispositionand(b) an orderthatthesedogsshallbepermanently
bannedfrom theTownofActonordisposedofastheBoardmaybe deemednecessary.

Copiesofthecomplaintsfrom thePoliceChiefandDogOfficer, aswell asacopyof
MassachusettsGeneralLaws, Chapter140,s. 157,areattachedfor yourinformation.

THE TOWN OF ACTON,
By andthroughthe
ActonBoardofSelectmen,

PeterK. Ashton,Chairman

F. Dore’ Hunter

LaurenS. Rosenzweig

WalterM. Foster

AndrewD. Magee

COMMONWEALTH OF MASSACHUSETTS

COUNTY OF MIDDLESEX

Onthis_____ day of ,2006,beforeme, theundersignedNotaryPublic,personally
appearedeachoftheforegoingnamedmembersoftheBoardofSelectmenoftheTown ofActon , proved
to me throughsatisfactoryevidenceofidentification,whichwas:examinationof
_______________________________________________ to bethepersonwhosenameis signedon the
precedingdocument,andacknowledgedto methat he/shesignedit voluntarily for its statedpurposeas
theforegoingnamedmembersoftheBoardofSelectmenoftheTown ofActon,amunicipalcorporation.

(Official signatureandsealofnotary)
Notary Public: ___________________________
My CommissionExpires:
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Go To:

PART I. ADMINISTRATION OF TIlE GOVERNMENT

TITLE XX. PUBLIC SAFETY AND GOOD ORDER

CHAPTER 140. LICENSES

DOGS

Chapter 140: Section157. Vicious dogs; nuisance;barking or other disturbance; annoyanceto

sickperson; attacks on other dogs

Section157. If anypersonshallmakecomplaintin writing to theselectmenofatown, theofficer in
chargeoftheanimalcommissionor personchargedwith theresponsibilityofhandlingdogcomplaints
ofacity, or thecountycommissioners,that anydog ownedorharboredwithin his or theirjurisdictionis
anuisanceby reasonof viciousdispositionorexcessivebarkingorotherdisturbance,orthatany such
dog by suchbarkingorotherdisturbanceis a sourceofannoyanceto any sick personresidingin the
vicinity suchselectmen,officer in chargeoftheanimalcommissionorpersonchargedwith the
responsibilityofhandlingdogcomplaintsorcountycommissionersshallinvestigateorcauseto be
investigatedsuchcomplaint,includinganexaminationonoathofthecomplainant,andmaymakesuch
orderconcerningtherestraintor disposalofsuchdog asmaybe deemednecessary.Within tendaysafter
suchordertheowneror keeperof suchdog may bring apetitionin thedistrict courtwithin thejudicial
districtofwhichthedogis ownedorkept, addressedto thejusticeofthecourt,prayingthattheorder
maybe reviewedby thecourt,ormagistratethereof,andaftersuchnoticeto theofficer orofficers
involved asthemagistratedeemnecessarythemagistrateshall reviewsuchaction,hearthe witnesses
and affirm suchorderunlessit shallappearthatit wasmadewithout propercauseor in badfaith,in
whichcasesuchordershallbe reversed.Any partyshallhavetheright to requesta denovo hearingon
the petitionbeforeajusticeofthecourt.The decisionofthecourtshallbefinal andconclusiveuponthe
parties.Any personowning orharboringsuchdog who shall fail to comply with any orderofthe
selectmen,officer in chargeofthe animalcommissionorpersonchargedwith theresponsibilityof
handlingdog complaints,countycommissionersordistrict court,asthecasemaybeshallbe punished
by afineofnotmorethantwenty-fivedollarsfor thefirst offenseandnotmore thanonehundreddollars
for asecondor subsequentoffense,or by imprisonmentfor notmorethanthirty days,for thefirst
offenseandnotmorethansixty daysfor a secondor subsequentoffense,orboth.

Theactofadog in attackingorbiting anotherdog or otheranimalmaybemadethesubjectof a
complaintundertheprovisionsof this section.

Magistratesshallexercisetheirauthorityhereundersubjectto the limitationsofsectionsixty-two C of
chaptertwo hundredandtwenty-one.
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Search the Laws

Go To:

PART I. ADMINISTRATION OF THE GOVERNMENT F U £

TITLE XX. PUBLIC SAFETY AND GOOD ORDER

CHAPTER 140.LICENSES

DOGS

Chapter 140: Section158. Killing unrestrained dogsor dogsin wild state

Section158.Any policeofficer, constableor dog officer shallkill adogwhich theselectmenofa town,
chiefofpoliceofacity, or the county commissioners,or, upon review,thedistrictcourt,shallhave
ordered to be restrained if suchdog is againfound outsidetheenclosureof its ownerorkeeperandnot
underhis immediatecare,and maykill a dog which is living in a wild state.
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