
AGREEMENT

THIS AGREEMENT is madethis
12

t~1day ofSeptember,2006,by, betweenand among
YIN PEET and CREIGHTON PEET of 157 SchoolStreet,Wayland,MA (hereinafterreferred
to asthe“Peets”),onbehalfofthemselves,andtheiraffiliates,heirs,administrators,
beneficiaries,successorsandassigns,andtheTOWN OF ACTON, a municipalcorporation,
havingits principaloffice atTown Hall, 472 Main Street,ActonMA 01720.actingby and
throughits Boardof Selectmen(hereinafterreferredto asthe“Town”).

WHEREASby DeeddatedOctober31,2003,recordedin theMiddlesexSouthRegistry
of Deedsasinstrumentnumber189 on December12, 2003, thePeelsown therealproperty
locatedatandknownasQuarryRoadRear,Acton, MA, which is shownas Parcel11 on
Assessors’Map C-5 (“Parcel11 “), andalsoa strip of land which is shownasParcel1 7 on
Assessors’Map C-5 (“Parcel 17”).

WHEREASby OrderofTakingdatedDecember29, 1975,andrecordedon January6,
1976 in theMiddlesexSouthRegistryof Deedsat Book 12918,Page397, andby Deedrecorded
thereinatBook 12940,Page132, theTown owns the realpropertylocatedat andknownas70
QuarryRoad,Acton, MA, which is shownasParcel3 on Assessors’Map C-S (“Parcel 3”).

WHEREASby Deedrecordedin theMiddlesexSouthRegistryof DeedsatBook 43751,
Page66, theTown alsoownstherealpropertylocatedat 22 AlexanderWay andknownasOpen
SpaceA oftheNorthActon WoodsPCRC,Acton, MA, which is shownasParcel24 on
Assessors’Map C-5 (“Parcel24”).

WHEREAStheTownhasunderagreementthe right to acquiretherealpropertylocated
at andknownastheMageeProperty,QuarryRoad.Acton, MA, which is shownasParcel25 on
Assessors’Map C-5 c’Parcel25”).

WUEREASthePeelsproposeto developaPlannedConservationResidential
Communityt~”PCRC”)on Parcel11 pursuantto G.L. c. 40A, § 9, andSection9 of theActon
ZoningBylaw (the “Quarry WoodsPCRC”).

WHEREASParcel11 hasno frontageon a public way.

WHEREASthePeetsproposeto accessParcel11 from QuarryRoadoveraprivatedrive
to be constructedon Parcel26 (theValenteproperty),Parcel17 (thePeets’ strip), andParcel24
(Townproperty)on Assessors’MapC-S.

WHEREASby instrumentdatedMarch 6, 2006,recordedin theMiddlesexSouth
Registryof DeedsatBook 47181,Page290, thePeetshavesecuredaPrivateWay and
MaintenanceAgreementwith thecurrentownersofParcel26, providing aright of accessutilities
and drainagebetweenQuarryRoadandParcel17.
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WHEREASthePeetsclaim to hold an accesseasementextendingoverParcel24 in one
or morebranchesfrom Parcel17 to Parcel11 (the “Peets’AccessEasement”).

WHEREASfor purposesof andon thetermsset forth in this Agreementonly, theTown
doesnot disputetheexistenceof thePeets’AccessEasementover Parcel24; providedhowever
thattheTown insistson therelocationoftheeasementunderMP.M Builders, LLC v. Dwyer,
442 Mass.87 (2004).

WHEREASthePeetsacknowledgethattheTown is entitled to relocatethePeets’Access
Easementin thetermsset forth hereinandthat (a) thetermsofthePeets’AccessEasementdo
not expresslyprohibit suchrelocation,and(b) thechangein locationwill notsignificantly (i)
lessentheutility oftheeasement,(ii) increasetheburdenson thePeets’useandenjoymentofthe
easementor(iii) frustratethepurposefor whichtheeasementwascreated.

WHEREASa substantialportionof Parcel11 was formerlyusedasa quarry.andParcel
11 hasan extensivedeepwaterquarrypond locatedon theproperty(the “Quarry Pond”).

WHEREASParcel11 is situatedacrossQuarryRoad from theTown’sNorth Acton
RecreationArea(“NARA”), a uniqueand valuableTownrecreationareausedby thousandsof
Town citizens,residentsandvisitorseachyearfor variousformsof outdoorrecreationincluding
aquaticactivities.

NOW THEREFORE,for one dollar andotheradequateconsiderationthereceiptand
sufficiencyofwhich areherebyacknowledged,thePeetsandtheTown agreeasfollows:

I. RELOCATION OF TUE PEETS’A~~ESSAND UTILITY EASEMENT OVER
PARCEL 24

TheTown andthePeetsagreethat:

• ThePeets’ AccessEasementoverParcel24 shallbe relocatedandlimited to the20’ wide
strip extendingfrom Parcel17 to Parcel11 and labeled“PeetEasementArea” asshown
on thesketchplanattachedheretoasExhibit A.

• Within 30 daysaftertheexpirationofanystatutoryappealperiodfollowing thefinal
approvaloftheQuarryWoodsPCRC,thePeetsshallcauseto be preparedarecordable
plan, acceptableto theTownManagerandTownEngineer,depictingthe relocatedPeet
EasementArea consistentwith thepreviousbullet (the“RelocatedEasementPlan”).

• Within 30 daysthereafter,the PeetsshallrecordtheRelocatedEasementPlanalongwith
amutuallyacceptabledocumententitled “RelocatedAccessandUtility Easement”
describingthescopeofthePeets’non-exclusive,relocatedaccessandutility easement
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over Parcel24 (including theright to construct,operate,install, maintain,passandrepass
over,across,underandalong therelocatedPeetEasementAreaby all meansandfor all
purposesfor whichpublic waysareusedin theTownof Acton), andreservingto the
Townandits successorsandassignsall rightsof thefeeownerofParcel24 not
inconsistenttherewith(including without limitation theright to construct,operate,install,
maintain,passandrepassover,across,underandalongtherelocatedPeetEasementArea
by all meansand for all purposesfor which publicwaysareusedin theTownof Acton).

• TheTownshallbe responsiblefor andagreesto pay or to reimbursethePeetsfor paying
all recordingfeesassociatedwith therecordingand/orregistrationofthe Relocated
AccessandUtility Easementand theRelocatedEasementPlan.

II. ACCESSAND UTILITY EASEMENT TO TOWN OVER PARCEL 17

At thesametime that theRelocatedAccessandUtility EasementandtheRelocated
EasementPlanarerecorded(orat theTown’s optionat a later time to be designatedby theTown
by writtennoticeto thePeetstenderedon orbeforeDecember31, 2008,or at suchfurthertime as
thepartiesmayagree),thePeetsshallconveyto theTown andits successorsandassigns,anon-
exclusiveAccessandUtility Easementover,across,underandalongParcel17, from property
currentlyownedby theTown to propertynowownedor hereafteracquiredby theTown, the
scopeofwhich shall includetheright to construct,operate,install, maintain,passandrepass
over,across,underandalong Parcel17 by all meansandfor all purposesfor which public ways
areusedin theTownof Acton (the“Town’s Accessand Utility EasementoverParcel17”).

ThePeetsagreethat theyshallexecuteanddeliver to theTown,uponwritten request,a
recordableinstrumentsettingforth theTown’s AccessandUtility EasementoverParcel17, and
reservingto thePeetsandtheirsuccessorsandassignsall rightsof thefeeownerof Parcel17 not
inconsistenttherewith.

TheTown shall be responsiblefor andagreesto payor to reimbursethe Peetsfor paying
all recordingfeesassociatedwith the recordingand/orregistrationoftheTown’s Accessand
Utility EasementoverParcel1 7.

III. WATER RIGHTS AND EASEMENT TO BE CONVEYED BY PEETS TO TOWN

At thesametime that theRelocatedAccessandUtility Easementandthe Relocated
EasementPlanarerecorded(orattheTown’s optionat a latertime to be designatedby theTown
by writtennoticeto thePeetstenderedon orbeforeDecember31, 2008,or at suchfurther time as
thepartiesmayagree),thePeetsshallconveyto theTown andits successorsand assignsa Water
Rights,AccessandUtility Easementover,across,underandalong(a) Parcel11, (b) the relocated
PeetEasementArea over Parcel24, (c) Parcel17, and(d) to theextentpermittedby law the
EasementArea coveredby thePrivateWayandMaintenanceAgreementreferencedaboveover
Parcel26 (the “Water Rights,AccessandUtility Easement”).
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TheWaterRights,Accessand Utility Easementshall (a)authorizetheTownto withdraw
waterfrom QuarryPondin accordancewith awaterwithdrawalproceduredesigned,basedon a
pumptestperformedby theTown,with thegoalthattheTownnotdrawdownthewaterlevel in
QuarryPondto a level morethanonefoot lower thanthehistoric naturallow waterlevel of
QuarryPondor suchotherlevel astheTownandtheOwnersmayagreebasedon theresultsof
thepumptest, (b) includeall necessaryeasementsfor access,utilities and waterdistribution
purposesrelatingthereto,extendingfrom QuarryPondon Parcel11 to thepublic wayknownas
QuarryRoad. Said easementshall be for thebenefitof propertynov~~ownedorhereafteracquired
by theTown includingwithoutlimitation theTown’sNorthActon RecreationArea.

TheWaterRights,AccessandUtility Easementshall be memoriali7edin a mutually
acceptablerecordableinstrumententitled “Town of Acton Water Rights.AccessandUtility
Easement.”To promoteexpeditious,cooperative,andcoordinatedinstallationof utilities under
theTown’s WaterRights,AccessandUtility Easementandthe QuarryWoodsPcRC.the
Town’s easementshallprovide,without limitation, asfollows:

• TheTown’s right to install subsurfacewaterutilities undertheeasementshall
lapseon thelaterof(a) six ~ monthsaftertheexpirationoftheappealperiodfor
theQuarryWoodsPCRCspecialpermit (providedthatthePeetsshallhave
obtaineda buildingpermit for theQuarryWoodsPCRCduring thatperiod;or (b)
six (6)monthsafterthe issuanceofabuilding permit for theQuarryWoodsPCRC
(if thePeelshavenotobtaineda building permit for theQuarryWoodsPCRC
during theperiodspecilied in clause(a)); or(c) suchfurthertime astheparties
heretomayagreein writing; provided,however,that in no caseshall theTown’s
right to install subsurfacewaterutilities within theeasementlapsebeforethedate
that is ~ monthsaftertheconclusionon thefirst Annual or SpecialTown
Meetingheldaftertheexecutionof this Agreement,andprovidedfurther thatany
lapseof theTown’sright to install subsurfacewaterutilities undertheeasement
shallnot abrogateor diminish any otherrightsof theTownundertheeasement.

• If andto theextenttheTownexcavatesatrenchto install its subsurfaceutilities
within its easement.the Townshall(a) provideadvancenoticeto thePeetsofthe
Town’s intentionto do so,and(b) allowthePeetsto placetheirutilities in same
trenchwhile the excavationis openprovidedthat suchinstallationby thePeets
shallconform to generallyacceptedengineeringstandardsfor installationand
separationof subsurfaceutilities andshallnot interferewith theTown’s
installation.

TheTownshallbe responsiblefor andagreesto payor to reimbursethePeetsfor paying
all recordingfeesassociatedwith therecordingand/orregistrationoftheTownof Acton Water
Rights,AccessandUtility Easement.
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IV. TOWN MEETING

TheBoardofSelectmenagreesto placeany WarrantArticles requiredto accomplishthe
purposesofthis Agreementon thewarrantfor thenextavailableAnnualor SpecialTown
Meeting(the“Town Meeting”), to seeif theTownwill voteto passthemeasuresset forth in this
Agreement,ortakeany otheractionrelativethereto.

V. ACCESSAND INFORMATION

TheTown agreesthat, effectiveon thefinal approvalof theQuarryWoodsPCRC,the
Town shallprovidethePeetsandtheir authorizedagents,employees,contractorsand
representativesfull andcompleteaccessto therelocatedPeetEasementArea on Parcel24, at
reasonabletimesandon reasonablenotice,for thepurposesofperformingtests,measurements
and inspectionsnecessaryto designandconstructthedri’veway andutilities for theQuarryWoods
PCRC.

ThePeetsagreethat, effectiveon theexecutionofthis Agreement,theyshall:

• ProvidetheTown andits authorizedagents,employees,contractorsand
representativesfull andcompleteaccessto Parcel11, Parcel17, andQuarryPond,
at reasonabletimes andon reasonablenotice, for thepurposesofperformingtests,
measurementsandinspectionsincluding but not limited to pumptestsofthe
QuarryPond,soil and waterquality testsof Parcel11 andtheQuarryPond,andall
othertests.measurementsandinspectionsdeemednecessaryby theTownwith
respectto the foregoingeasements:and

• Provideto theTown any andall reports,testresults,andotherdocumentsin the
Peets’possession,custodyor controlregardingtheenvironmentalquality of
Parcel11, Parcel17. QuarryPond,and/orany soil, surfacewateror groundwater
at, on, beneathor from Parcel11 or theQuarryPond.

VI. SUBORDINATION

ThePeetsagreeto usetheirbestefforts to ensurethat any mortgageeofParcel11 and/or
Parcel17 shallagreeto hold its mortgage(s)subjectto theforegoingTown easementsandshall
agreethattheTowneasementsshallhavethesameforceandeffect asthoughexecutedand
recordedbeforethegrantof themortgage(s).

VII. ENFORCEMENT

In theeventthatthePeetsfails to performany oftheforegoingin a timely manner,the
Peetsconsentto jurisdictionof theMiddlesexSuperiorCourtin anactionby theTownfor
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specificperformanceofthePeets’obligationshereunder,andthePectsacknowledgethatthereis
no adequateremedyat law with respectthereto.
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VIII. TERMINATION

This Agreement,andall actionstakenhereunder,shall terminateand shallbe null and
void and shallhaveno forceandeffect if thePeetsor theirsuccessorsandassignshavenot
appliedfor andobtaineda buildingpermit for theconstructionof anyportionof theQuarry
WoodsPCRCwithin two yearsfrom thegrantof thespecialpermit for theQuarryWoodsPCRC
(which two yearperiodshallnot include thetime requiredto pursueorawait thedeterminationof
anappealreferredto in G.L. c. 40A, § 17); provided,however,that if theTownhasbeforethat
dateinstalledanyutilities pursuantto theWaterRights,AccessandUtility Easement,theTown’s
rights undertheWaterRights,AccessandUtility EasementandundertheTown’s Accessand
Utility Easementover Parcel17 shall be vestedandshallnot terminate.

IN WITNESSWHEREOF,theundersignedhascausedthis Agreementto be executed
on thedatesset forth below.

TOWN OF ACTON, MASSACHUSETTS,
By its Boardof Selectmen,

WalterM. Foster,Chairman

PeterK. Ashton

LaurenRosenzweig

F. Dore’ Hunter

AndrewMagee

THE PEETS,

Yin Peet
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CreightonPeet

TOWN ACKNOWLEDGEMENT

COMMONWEALTH OF MASSACHUSETTS
COUNTY OF MIDDLESEX

Onthis day of , 2006,beforeme, theundersignedNotaryPublic,personally
appearedeachof theforegoingnamedmembersofthe Boardof Selectmenof’ theTownof
Acton, eachof whom provedto methroughsatisfactoryevidenceof identification,which was:
examinationof . to be theperson
whosenameis signedon theprecedingdocument,andacknowledgedto methat eachsignedit
voluntarily for its statedpurposeasthe foregoingnamedmemberoftheBoardof Selectmenof
theTownofActon, amunicipalcorporation.

____________________________(officialsignatureandsealof notary)

My commissionexpires _____ ____-~______ ______ ____

OWNER ACKNOWLEDGMENT

COMMONWEALTH OF MASSACHUSETTS
COUNTY OF MIDDLESEX

Onthis ____ day of ______ . 2006,beforemc, the undersignedNotaryPublic,personally
appearedYin PeetandCreightonPeet.provedto methroughsatisfactoryevidenceof
identification.which were___________ -_____ -___________ , to bethepersons
whosenameis signedon theprecedingor attacheddocument,andacknowledgedto methat each
signedit voluntarily for its statedpurpose.

______ _____ (official signatureandsealofnotary)

My commissionexpires____________________________________
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