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~ TOWN OFACTON
- BO~RDOFSELECTMEN

SITE PLAN SPECIALPERAIIT #02/19/03-388

60 POWDERMILL, ACTON. MASSACHUSETTS

AMENDMENT OF DECISION

By letterdatedAugust14, 2006,Acton Survey& Engineering,Inc.. on behalfofthe
ApplicantAutoplex RealtyLLC hasrequestedcertainmodificationsto SitePlanSpecialPermit
No. 02/19/03-388(the“Permit”).

Section5.12 oftheBoardof Selectmen’sRulesandRegulationsfor saidPlanSpecial
Permitsprovidesthefollowing proceduresfor amendinga SitePlan SpecialPermit:

A previouslygrantedPermitmayhe amendedby writtenrequestto theBoardor on the
Board’sown motion. The Board shall determinewhetherany requestfor further
alterationsto a siteconstitutesa minor amendmentor if suchrequestshouldbe
considereda newApplication requiringa public hearing.TheBoardmayamenda
Permitwithout a ne~~public hearingprovidedit finds thattheamendmentis not
significantto thepublic interestandis consistentwith thepurpose and intent ofthe
Bylaw.

Pursuantto Section5.12, the Boardconsideredthis requestat a duly noticedpublic
meetingon September11 and 25,2006.

Facts

TheBoardmakesthefollowing findingsof fact with respectto theserequested
amendments:

1. By DecisiondatedJune23, 2003,recordedin the Town Clerk’s office on June24,
2003,theBoardof SelectmenissuedthePermitsubjectto certainrequiredplanmodifications,
conditionsandlimitations.

2. Among otherthings,thePermit requiredthe Applicant to providefor “25 parking
spacesmarkedwith signsindicatingcustomeror employeeparkingonly” (~2.1.1). The Permit
providedthat there“shall be no furtherdevelopmentofthis sitewithout written consentof the
Board of Selectmenas outlinedwithin theActon ZoningBylaw” (~4.2). ThePermitfurther
providedthat(~3.1):

Prior to occupancyor useof any newbuilding constitutinga partoftheproject,an
as-builtplan shall be suppliedby the engineerof recordcertifyingthat theprojectwas
built accordingto theapproveddocuments.The as-builtplanshallshowall pavement,
building and drainagestructurelocationsaboveandbelow gradein theirtrue relationship



to lot lines,andincludeappropriategradesandelevations.In additionto the engineerof
record,saidplansshall be certifiedby a Mass.RegisteredLandSurveyor.

3. OnNovember18, 2005, Acton Survey& Engineering,Inc., on behalfofthe
Applicant requestedcertainmodificationsto thePermit.

4. Pursuantto Section5.12 oftheBoardof Selectmen’sRulesandRegulationsfor
saidPlanSpecialPermits,at a duly noticedpublic meetingon December19, 2005, theBoardof
SelectmenconsideredtheApplicant’srequestsfor modificationset forth in Acton Survey’s
November18. 2005 letter. TheApplicant’sprincipal,Leo Bertolami,attendedthemeeting,
presentedtheApplicant’srequestto theBoard, andwaspresentfor theBoard’sactionon the
Applicant’srequest.

5. TheminutesoftheBoard’sDecember19, 2005 meetingreflect that the Board
unanimouslyvotedto approvetheApplicant’srequestedmodificationsto theApprovedSite
Plans,subjectto theexpressconditionthat thefencingon thenorth sideshall be setback5 feet
from the building andfencingon thenortheastshallbe setbacka distanceof 1.5 feetfrom the
ConservationRestriction.1

6. TheApplicanthasreportedlycompletedconstructionon theproject. However,
basedon theBuilding Commissioner’sinspectionofthepropertyon September5, 2006,the
following aspectsof thework do not conformto thePermitas modified by theBoardof
Selectmenon December19, 2005:

~ Thefenceto thenorthofthebuilding doesnotconformto theBoard’scondition
ofDecember19, 2005for a 5 foot setbackfrom thebuilding.

~ Thefenceto thenortheastthat doesnot conformto theBoard’sconditionof
December19, 2005 for a 1.5 foot setbackfrom theboundaryof Conservation
Restriction.

• Exteriorlighting hasnot beenapprovedor installedasperFinding 1.5 ofthe
Decision

• ThePlan providesfor vertical curbingaroundtheparkinglot and slopegranite
curbingat theentrance.Noneoftheverticalor slopedcurbinghasbeeninstalled
accordingto theplan.

• ThePlan providesfor customer/employeesigns. Noneofthesignshasbeen
installed.

The taperecordingof theBoard’smeetingconfirmsthat SelectmanMageemoved,SelectmanHunterseconded,
andthe Boardvoted unanimouslyto acceptsiteplan aspresented,with the modificationthat the fencingon the
northernside of the building, on the north side of the parkinglot. follow the building at a 5 foot offset from the
building and that the fencingat the northeastside of the subjectsite be placedat a distanceof one and a halffeetoff
theconservationrestrictionline.
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• Thelandscapinghasnot beencompletedaccordingto theapprovedPlan.

• 58 ‘+/- ofguardrailhasnot beeninstalledalongthewesterlyretainingwall as
shownon theapprovedPlan.

• The final layerof parkinglot pavementhasnotbeencompleted.

7. Accordingly,theprojecthasnot beenbuilt in compliancewith thePermitas
amended,and theApplicant’sengineercannotcomply with therequirementto submit“an as-
built plan...certifyingthat theprojectwasbuilt accordingto theapproveddocuments”(Permit
§3.1).

8. By letterdatedAugust 14, 2006,Acton Survey& Engineering,Inc., on behalfof
theApplicant, theApplicanthasthereforerequestedafter-the-factmodificationsto thePermitas
previouslyamendedasshownon the following planspreparedby Acton Survey& Engineering,
~nc.for the60 PowdermillRoadproject:

NameofPlan Date

Red-LinedLandscapePlan June1, 2006
Site Plan— ShowingRedLine Revisions November16. 2005
SitePlan— ShowingRe Line RevisionsOption 1 December12,2005
EasementPlan June2003

9. TheRed-LinedLandscapePlandatedJune1, 2006 showsa fenceto thenorthof
thebuilding thatdoesnotconformto theBoard’scondition ofDecember19, 2005for a 5 foot
setbackfrom the building.

10. TheRed-LinedLandscapePlandatedJune1, 2006 showsa fenceto thenortheast
that doesnot conformto theBoard’sconditionofDecember19, 2005for a 1.5 foot setbackfrom
theboundaryof ConservationRestriction.

11. TheConservationRestrictionreferencedabovewasgrantedby theApplicant to
theTown by instrumentdatedJuly 13, 2004, recordedin theMiddlesexSouthRegistryof Deeds
at Book 44333,Page447.

12. At thetime theConservationRestrictionwasgranted,theApplicantrepresented
that theApplicantwould be refinancingall outstandingmortgageson thepropertyincluding the
following:

• Mortgageto CitizensBankof Massachusetts,assuccessorto Community
NationalBank of Hudson,Massachusettsrecordedin theMiddlesexSouth
Registryof Deedsat Book 41471,Page149 andBook 41471,Page157.

• Mortgageto MiddlesexSavingsBankofNatick,Massachusetts,recordedin the
MiddlesexSouthDistrict RegistryofDeedsat Book 20202,Page201.



13. However,theApplicanthasapparentlyneverrefinancedthemortgages,andthe
Applicant hasneverprovideda fully executedSubordination,Non-DisturbanceandAttornrnent
Agreementpursuantto which the aforesaidmortgageesagreethat (a) themortgagesshallbe
subjectto the foregoingConservationRestriction,(b) thecovenantsin theConservation
Restrictionshall havethe sameforce andeffectasthoughexecutedandrecordedbeforethegrant
of theaforesaidmortgages,and (c) themortgagesshall be subordinateto theConservation
Restriction.

14. At a sitevisit on September25, 2006,amongtheApplicantandhis attorney,and
TownCounseland representativesof theTown, a frameworkfor resolvingoutstandingissues
concerningtheproject wasdiscussedandis setforth in theconditionsbelow.

Decision andConditions

Basedon theforegoingfacts,theBoardrendersthefollowing decisionwith respectto the
amendmentsrequestedby letterdatedAugust14, 2006, by Acton Survey& Engineering,Inc., on
behalfoftheApplicant:

I. TheApplicanthasprovidedno persuasivejustification asto why the
improvementswereinstalledin a mannerthat doesnot conformto the
Permitand theBoard’sconditionof December19, 2005,ofwhich the
Applicantwaspersonallyawarebasedon his attendanceatthe December
19, 2005 meeting.

2. Exceptasset forth in thenextcondition,on orbeforeJanuary25, 2007 (or
suchfurthertime astheBoardmayfor good causeallow), theApplicant
shall relocatethefencecurrentlyinstalledto thenorthandnortheastof the
building so that it is madeto conformsto thefenceline shownon theplan
entitled “ConceptualPlanA, 60 PowderMill Road,”preparedby Acton
Survey& Engineers,Inc., datedJanuary2002,revised11/19/02(General
Revision). Forclarity, theportionof thefenceis to berelocatedfrom its
existingpositionto the locationhighlightedin yellow on a copyofthe
ConceptualPlanA attachedhereto. TheApplicant shall, atthesametime,
restoretheareabeyondtherelocatedfenceto thenatural,pre-existing
conditionprior to the developmentof theareain connectionwith this
project.

Condition2 shall not applyif, on or beforeJanuary25, 2007,the
Applicant shall haveappliedto andobtainedthepermissionof theActon
ConservationCommission,in theform of an Orderof Conditionsunder
theWetlandsProtectionAct andActon WetlandsProtectionBylaw, to
maintaintheareaascurrentlyfencedto thenorthandnortheastofthe
building. If suchpermissionis obtained,thefencemayremainin its
currentpositionandneednot be relocatedunderCondition 2. Otherwise
Condition2 shall control.
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4. To ensurethat theApplicant abidesby Condition2 hereof,theApplicant
shall,prior to occupancyoruseof any newbuilding on thesite,postwith
theTown pursuantto Section1.6 of theBoard’sSitePlanSpecialPermit
Regulations[cash] [a bond in a form acceptableto Town Counsel]in the
amountof $5,000. Saidamountshallbe forfeited to theTown in theevent
thatthe Applicantdoesnotachievetimely compliancewith Condition2
hereof. In the eventtheApplicantdoesachievetimely compliancewith
Condition2 or in theeventCondition2 doesnot applyby virtueof
compliancewith Condition4, saidamountshallbe returnedto the
Applicant.

5. Prior to occupancyor useof any newbuilding constitutinga partof the
project, thework shall be madeto conformto thePermitasmodified by
theconditionsset forth below.

6. Prior to occupancyor useof any newbuilding on the site,theApplicant
shall causeto be installeda fence(ofthesameheightandtypeascurrently
existing to thenorth andnortheastof the building) from theright rear
cornerof thebuilding, parallelto theparkinglot pavementline, to the
existingdiagonalfence,approximatelyasshownin blueon thecopyof the
ConceptualPlan A attachedhereto. Saidfencemayhaveonegate,up to
4’ wide. Thereshall be no snowstorageandno parkingor storageof
vehiclesor equipmentbeyond(to thenorth of) this fence.

7. Furtherwithout limitation, exteriorlighting shall be installedasper
Finding 1.5 oftheDecision.

8. Furtherwithout limitation, verticalcurbingaroundthe parkinglot and
slopegranitecurbingat theentranceshallbe installed.

9. Furtherwithout limitation, therequiredcustomer/employeesignsshallbe
installed.

10. Furtherwithout limitation, the landscapingshallbe completedaccording
to theapprovedPlan.

11. Furtherwithout limitation, 58’+/- ofguardrailshallbe installedalongthe
westerlyretainingwall asshownon theapprovedPlan.

12. Furtherwithout limitation, thefinal layerof parkinglot pavementshallbe
completed.

13. Prior to occupancyor useof any newbuilding constitutinga partof the
project,theApplicant shallexecuteandshallcauseall mortgageeswith
any outstandingrecordedinterestin thepropertycoveredby the
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ConservationsRestrictionto execute,andthe Applicant shalldeliverto the
Building Commissionera fully executedSubordination,Non-Disturbance
andAttornmentAgreement(in a form reasonablyacceptableto counsel
for theApplicant, theTown andtheMortgagee(s))pursuantto which each
suchmortgageeshall agreethat (a) its mortgage(s)shallbe subjectto the
foregoingConservationRestriction,(b) thecovenantsin theConservation
Restrictionshall havethe sameforceandeffect asthoughexecutedand
recordedbeforethegrantoftheaforesaidmortgages,and(c) its
mortgage(s)shall besubordinateto theConservationRestriction.

14. Prior to occupancyoruseof any newbuilding constitutinga partofthe
project,theApplicant shalldeliver to theBuilding Commissioneranas
built planfrom theApplicant’sengineerofrecordcertifying thatthe
projecthasbeenbuilt in accordancewith thePermitasamendedby the
Board’svoteof December19, 2005and as set forth herein. Theasbuilt
planshall showall pavement,building anddrainagestructurelocations
aboveandbelowgradein theirtruerelationshipto lot lines,and include
appropriategradesand elevations.In additionto the engineerofrecord,
saidplansshall be certifiedby a Mass.RegisteredLandSurveyor.

15. Uponcompletionof the work requiredby theforegoingconditions,upon
thedelivery to theBuilding Commissionerthefully executed
Subordination,Non-DisturbanceandAttommentAgreement,andupon
delivery to theBuilding Commissionerof therequiredasbuilt plan,and
uponcompliancewith all applicablelaws,bylaws,rulesand regulations,
theBuilding Commissionermayissuean occupancypermit for the
project.

16. All otherreliefrequestedby theApplicant shall beandherebyis denied.
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17. Exceptto theextentspecificallymodified asset forth herein,thePermit
shall remainin full force andeffect.

THE TOWN OF ACTON,
By andthroughthe
ActonBoard of Selectmen,

WalterM. Foster,Chairman

F. Dore’ Hunter

LaurenS. Rosenzweig

PeterK. Ashton

AndrewD. Magee
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