
AGREEMENT

THIS AGREEMENT is madethis
26

th dayof September,2006,by, betweenand among
YIN PEET and CREIGHTON PEET of 157 SchoolStreet,Wayland,MA (hereinafterreferred
to as the Peets”),on behalfof themselves,and theiraffiliates,heirs,administrators,
beneficiaries,successorsand assigns,andtheTOWN OFACTON, a municipal corporation,
havingits principaloffice at Town Hall, 472 Main Street.Acton MA 01720,actingby and
throughits Boardof Selectmen(hereinafterreferredto as the “Town”).

WHEREAS by DeeddatedOctober31, 2003,recordedin theMiddlesexSouthRegistry
of Deeds k45°S~~on December12, 2003, thePeetsown therealproperty fDde~~s instrumentnumber 189]

locatedat andknown as QuarryRoadRear,Acton, MA, whichis shownas Parcel11 on
Assessors’MapC-5 (“Parcel11),andalso a stripof land which is shownasParcel17 on
Assessors’MapC-S (“Parcel17”).

WHEREAS by Orderof TakingdatedDecember29, 1975,and recordedon January6,
1976in theMiddlesexSouthRegistryof DeedsatBook 12918,Page397, andby Deedrecorded
therein at Book12940,Page132,theTown ownsthe realpropertylocatedatandknownas 70
QuarryRoad,Acton, MA, which is shownasParcel3 on Assessors’Map C-S (“Parcel3’).

WHEREAS by Deedrecordedin theMiddlesexSouthRegistryof DeedsatBook43751,
Page66, theTown alsoownstherealpropertylocatedat 22 AlexanderWayandknownasOpen
SpaceA of theNorthActon WoodsPCRC,Acton, MA, whichis shownasParcel24 on
Assessors’Map C-S (“Parcel24”).

WHEREAStheTown hasunderagreementtheright to acquirethe realpropertylocated
atand knownastheMageeProperty,QuarryRoad,Acton,MA, which is shownas Parcel25 on
Assessors’Map C-S (“Parcel25”).

WHEREASthePeetsproposeto developaPlannedConservationResidential
Community(“PCRC”) on Parcel11 pursuantto G.L. c.40A, § 9, andSection9 of theActon
Zoning Bylaw (the “QuarryWoodsPCRC”).

WHEREASParcel11 hasno frontageon a public way.

WHEREAS the Peetsproposeto accessParcel11 from QuarryRoadoveraprivatedrive
to beconstructedon Parcel26 (the Valenteproperty),Parcel17 (thePeets’strip),andParcel24
(Town property)on Assessors’Map C-S.

WHEREAS by instrumentdatedMarch 6, 2006,recordedin theMiddlesexSouth
Registryof DeedsatBook47181,Page290, thePeetshavesecuredaPrivateWayand
MaintenanceAgreementwith thecurrentownersof Parcel26,providing aright of accessutilities
anddrainagebetweenQuarryRoadandParcel17.
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WHEREASthePeetsclaim to holdanaccesseasementextendingoverParcel24 in one
ormorebranchesfrom Parcel17 to Parcel11 (the “Peets’AccessEasement”).

WHEREASfor purposesof andon thetermssetforth in this Agreementonly, theTown
doesnotdisputetheexistenceof thePeets’ AccessEasemento’.er Parcel24: providedhowever
that theTown insists on therelocationof theeasementunderM.P.1~J.Builders. LLC v. Dwyer,
442 Mass.87 (2004).

WHEREAS the Peetsacknowledgethat theTown is entitled to relocatethePeets’ Access
Easementin the termssetforth hereinandthat (a) the termsof the Peets’AccessEasementdo
notexpresslyprohibit suchrelocation,and (b) thechangein locationwill not sigrnficantly(i)
lessenthe utility of theeasement,(ii) increasetheburdenson the Peets’useandenjo\nient of the
easementor (üi) frustratethepurposefor which the easementwascreated.

WHEREAS a substantialportionof ParcelII wasformerly usedasaquarr~.and Parcel
11 hasanextensivedeepwaterquarr\pond locatedon thepropert) (the“Quarry Pond’~.

WHEREAS Parcel11 is situatedacrossQuarl\ Road lioni the Town’sNorthActon
RecreationArea (“NARA”), a uniqueand ~aluahleTow ii recreationareausedby thousandsof
Town citizens,residentsand visitorseach~‘earfor ‘~ariousformsof outdoorrecreationincluding
aquaticactivities.

NOWTHEREF(I)RE. for one dollar and otheradequateconsiderationthe receiptand
sufficiencyof which are herebyacknowledged.the PeetsandtheTown agreeasfollows:

I. RELOC t’HON OF THE PEETS ACCESSAND UTILITY EASEMENT OVER
PARCEL 24

TheTown andthe Peetsagreethat:

• The Peets Access Easemento~erParcel24 shallberelocatedandlimited to the20’ wide
stripexrendingtrom Parcell7 to Parcel11 and labeled“PeetEasementArea” asshown
on thesketchplaii attachedheretoasExhibit A.

• Within 30 daysat~erthe expirationof any statutoryappealperiodfollowing the final
approvalof the QuarryWoodsPCRC,thePeetsshall causeto be prepareda recordable
plan,acceptableto theTown ManagerandTown Engineer,depictingtherelocatedPeet
EasementArea consistentwith thepreviousbullet (the“RelocatedEasementPlan”).

• Within 30 daysthereafter,the PeetsshallrecordtheRelocatedEasementPlanalongwith
amutuallyacceptabledocumententitled “RelocatedAccessandUtility Easement”
describingthe scopeof thePeets’non-exclusive,relocatedaccessandutility easement
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overParcel24 (including the rightto construct,operate,install, maintain,passandrepass
over, across,underandalongthe relocatedPeetEasementAreaby all meansandfor all
purposesfor which public ways areusedin theTown of Acton), andreservingto the
Town and its successorsandassignsall rightsof the feeownerof Parcel24 not
inconsistenttherewith(includingwithout limitation theright to construct,operate,install,
maintain,passandrepassover,across,underandalongthe relocatedPeetEasementArea
by all meansandfor all purposesforwhich public ways areused in theTown of Acton).

• TheTown shallberesponsiblefor andagreesto payor to reimbursethePeetsforpaying
all recordingfees associatedwith the recordingand/orregistrationof theRelocated
Accessand Utility EasementandtheRelocatedEasementPlan.

II. ACCESSAND UTILITY EASEMENTTO TOWN O\ ER PARCEL 17

At thesametime that the RelocatedAccessaiid Utility Easementandthe Relocated
EasementPlanarerecorded(or attheTown’s option at a later timeto he designatedby theTown
by written noticeto thePeetstenderedon or beforeDecember3 1. 2008.or at such furthertime as
thepartiesmayagree),thePeetsshallcon~eyto theTown andits successorsandassigns,anon-
exclusiveAccessandUtility Easementover. across,underandalong Parcel17, from property
currentlyownedby theTown to propetty now ow ned or hereafleracquiredby the Town,the
scopeof which shallinclude theright to construct.operate.install, maintain,passandrepass
o’~er. across,underand along Parcel 17 by all meansandfor all purposesfor whichpublic ways
areusedin the Tow n of Acton (the “[‘own’s Accessand Litility EasementoverParcel17”).

‘I lie Peetsagreethat they’ shall executeand deli\er totheTown,uponwritten request,a
recordableinstrumentsettingforth theTown’s Accessand Utility EasementoverParcel17, and
reser\ing to the Peetsandtheir successorsand assignsall rights of thefeeownerof Parcel17 not
inconsistenttherewith.

TheTow n shall heresponsiblefor andagreesto payor to reimbursethePeetsfor paying
all recordingfeesassociatedw jib the recordingand/orregistrationof theTown’s Accessand
Utility EasementoserParcel I 7.

III. WATER RIGHTS AND EASEMENT TO BE CONVEYED BY PEETSTO TOWN

At thesametime that theRelocatedAccessandUtility EasementandtheRelocated
EasementPlanarerecorded(or at theTown’s optionat a latertimeto bedesignatedby theTown
by written noticeto thePeetstenderedon orbeforeDecember31, 2008,or at suchfurther timeas
thepartiesmay agree),thePeetsshallconveyto theTown andits successorsandassignsa Water
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Rights,AccessandUtility Easementover,across,underandalong(a) Parcel11, (b) therelocated
PeetEasementAreaoverParcel24, (c) Parcel17, and(d) to the extentpermittedby law the
EasementArea coveredby thePrivateWayandMaintenanceAgreementreferencedaboveover
Parcel26 (the“WaterRights,AccessandUtility Easement”).

The WaterRights,AccessandUtility Easenientshall (a) authorizetheTown to withdraw
waterfrom QuarryPondin accordancewith a waterwithdrawalproceduredesigned,basedon a
pumptestperformedby the Town,with the that the Town notdraw down the water
level in Quarry Pondto a Ie~el morethanone toot lower than the historicnatural low \vatei level
of QuarryPondor suchotherlevel astheTown andtheOwneis may agreebasedon theresultsof
thepumptest, (b) includeall necessaryeasementsfor access.utilities and waterdistribution
purposesrelatingthereto.extendingfromQuarryPondon ParcelI I to the public way knownas
QuarryRoad. Saideasementshallbefor thebenefitof propertynow ownedor hereafteracquired
by the Town including without limitation theTown’s North Acton RecreationArea. - - - -

The Water Rights,Accessand Utility’ Easementshall hememorializedin amutually
acceptablerecordableinstrumententitled “I own of Acton Water Rights.AccessandUtility
Easement.”To promoteexpeditious.cooperati~e.andcoordinatedinsmllation of utilities under
theTown’sWaterRights.AccessandUtility Easementand theQuarryWoodsPCRC,the
Town’s easementshallpioxide. without limitation, as follows:

• TheTown’s right to install subsurface~saterutilities undertheeasementshall
lapseon the laterof (a) six t6) nionthsaltertheexpirationof the appealperiodfor
the QuarryWoodsPCRCspecialpet mit (providedthat thePeetsshallhave
obtaineda building permit for the QuarryWoodsPCRCduring thatperiod; or (b)
six (61 monthsafter the issuanceof a buildingpermit for theQuarryWoodsPCRC
if thePeetsha~e notobtaineda ho ilding permit for theQuarryWoodsPCRC

during the periodspecifiedin clause(a)); or (c) suchfurthertime astheparties
heretomax’ agreein writing: provided,however,that in nocaseshalltheTown’s
right to install suhsurfacewaterutilities within the easementlapsebeforethedate
that is two monthsaftertheconclusion~thc~ 12007Annual~~aMeef~g~ -

or ~_ _SpecialTown Meetingif oneis held after the executionof this ~
Agreement.and providedfurther that anylapseof theTown’s right to install
subsurfacew aterutilities undertheeasementshallnotabrogateordiminishany
otherrights of the Town undertheeasement.

• If and to theextenttheTown excavatesa trenchto install its subsurfaceutilities
within its easement,theTown shall (a) provideadvancenoticeto thePeetsof the
Town’s intentionto do ~
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z i r p ~p c-’ i ~ I ~i Pc r S ~l rdir ~o
ii - ne~-cs,~‘ sc. cQjur Vv s PCRC. in ç~allow the Peetsto

placetheir utilities in sametrenchwhile theexcavationis openprovidedthat such
installationby thePeetsshallconformto generallyacceptedengineeringstandards
for installationandseparationof subsurfaceutilities and shallnot interferewith
theTown’s installation.

TheTown shallberesponsiblefor andagreesto payor to reimbursethePeetsfor paying
all recordingfeesassociatedwith the recordingand/orregistrationof theTown of Acton Water
Rights,AccessandUtility Easement,

IV. TOWN MEETING

TheBoardof Selectmenagreesto placeanyWarrantArticles requiredto accomplishthe
purposesof this Agreementon thewarrantfor thenextavailableAnnual orSpecialTown
Meeting(the “Town Meeting”), to seeif theTown will voteto passthemeasuressetforth in this
Agreement,or takeany otheractionrelativethereto.

t i j Ima ~
fe~iisrtur~
Ic ccc t e s \c C SE ~cnici e~Pa ccl 21 tf t ~er~ n e en ft~~c or o

~f~jf ~C OlTil nes~ ~y LBtiIL~LI~LJiC~nj~fJaf
--i it Ar - I or Ar c es on II - t lhs. a~xt v i a c Ar n o Soc - To

Meii~~eeijJ~eTovi i~g~~andorr e Pe~ts,A c ssEas i’r c
fhjfl1~ffic ~

V. ACCESSAND INFORMATION

TheTown agreesthat,effectiveon thefinal approvalof theQuarryWoodsPCRC, the
Town shallprovidethePeetsandtheirauthorizedagents,employees,contractorsand
representativesfull andcompleteaccessto therelocatedPeetEasementAreaon Parcel24, at
reasonabletimesandon reasonablenotice,for thepurposesof performingtests,measurements
andinspectionsnecessaryto designandconstructthedrivewayand utilities for theQuarry Woods
PCRC.

ThePeetsagreethat, effectiveon theexecutionof this Agreement,they shall:

• ProvidetheTown andits authorizedagents,employees,contractorsand
representativesfull andcompleteaccessto Parcel11, Parcel17, andQuanyPond,
atreasonabletimesandon reasonablenotice,for thepurposesof performingtests,
measurementsandinspectionsincludingbutnot limited to pumptestsof the
QuarryPond,soil andwaterqualitytestsof Parcel11 andtheQuarryPond,andall
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othertests,measurementsandinspectionsdeemednecessaryby theTown with
respectto the foregoingeasements;and
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Deleted:This

Deleted: andall actionstaken
hereunder, shall terminateand shallbe
null andvoid andshallhaveno force and
effect

Deleted: within two yearsfrom the
grantof thespecialpermit for theQuarry
WoodsPCRC(which two yearperiod
shallnotincludethetime requiredto
pursueor awaitthe determinationofan
appealreferredto in (IL. c.40A, § 17)

Deleted: date

• Provideto theTown anyandall reports,testresults,andotherdocumentsin the
Peets’possession,custodyorcontrol regardingtheenvironmentalqualityof
Parcel11,Parcel17, QuarryPond,and/oranysoil, surfacewateror groundwater
at, on,beneathor fromParcel11 or theQuarryPond.

VI. SUBORDINATION

ThePeetsagreeto use theirbestefforts to ensurethat any mortgageeof Parcel11 and/or
Parcel17 shall agreeto hold its mortgage(s)subjectto the foregoingTown easementsandshall
agreethat theTowneasementsshallhavethe sameforce and effectas thoughexecLaedand
recordedbeforethegrantof themortgage(s).

VU. ENFORCEMENT

In the eventthat thePeetsfails to perform anyof the foregoingin atimely manner.-

consent- 10 Lnisdiction of the MiddlesexSuperiorCourt in an action tbr specific — — Deleted: Sc Pc

pert rmanceof the obligationshereunder.and acknowledge that thereis 110 Deleted: k sic I

adequateremedyat law ssitli respectthereto. Deleted: Pci~-

Deleted: tic I’cct~

VIII. TERMINATION Deleted: ‘H
Formatted: I O,tt: Bold, Onderline

--

- - .if
- the Peetsor their successorsandassignshas.enot appliedlot andobtaineda building permit

for the constructionof anyportion of the Quarrs ~\‘oodsPCR( —-

- - - - - -- - - -. :pro’ ided.
howeser. that if theTown has beforethat - - -

installedans utilities pursuantto tile WaterRights.Accessand Utility Easement,the Town’s
rights underthe WaterRights.Accessarid t ‘tilitv EasementandundertheTow n’s Accessand
Utility EasementuserParcel17 shall he estedand shall not termitiate.
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IN WITNESS WHEREOF,the undersignedhascausedthis Agreementto beexecuted
on thedatessetforth below,

TOWN OF ACTON, MASSACHUSETTS,
By its Boardof Selectmen,

WalterM Foster Chairman

PeterK Ashton5

I aurenRosenisveig Deleted:’I

F. Dote Hunter iDeleted:9I~ed:5

-‘sndrew \lagee

THE PEETS.

Yin Peet

CreightonPeet

TOWN ~~2KNOWLEDGEMENT

COMMONW[AUE H OF\IASSACHUSE’ITS
COUNTY OFMIDDI ESEX

On this dayof _____, 2006,beforeme,the undersignedNotaryPublic,personally
appearedeachof the foregoingnamedmembersof theBoardof Selectmenof theTown of
Acton,eachof whomprovedto me throughsatisfactoryevidenceof identification,which was:
examinationof ___________________________________________________, to betheperson
whosenameis signedon theprecedingdocument,andacknowledgedto methat eachsignedit
voluntarilyfor its statedpurposeastheforegoingnamedmemberof theBoardof Selectmenof
theTown of Acton, a municipalcorporation.

-~ PageBreak
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____________________________(officialsignatureandsealof notary)

My commissionexpires

OWNER ACKNOWLEDGMENT

On this dayof ____________,2006,beforeme, theundersignedNiotary Public.personally
appearedYin PeetandCreightonPeet,provedto rite tin ough satisfactoryevidenceof
identification,which were_______— - -- - . - . to he the persons
whosenameis signedon theprecedingorattacheddocument.and acknowledgedto methat each
signedit voluntarilyfor its statedpurpose.

________________________________________________(oI’t’icialsignatureand sealof notary)

My commissionexpires— ______

COMMONWEALTH OFMASSACHUSETTS
COUNTY OFMIDDLESEX
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