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Christine Joyce ____________

From: Don Johnson

Sent: Monday, November 27, 2006 4:39 PM

To: Christine Joyce; Maryjane Kenney

Cc: John Murray

Subject: FW: Questions for counsel on the Woodlands CR

Importance: High

Please copy all of this, including the attachment, and place in Extra Information tonight.

From: Don Johnson
Sent: Monday, November 27, 2006 4:38 PM
To: Andrew Magee
Cc: Board of Selectmen
Subject: FW: Questions for counsel on the Woodlands CR

Andy:
Here is Counsel’s response to your questions. Please let me know if we need to elaborate further. I will include
this material in Extra Information tonight.

Regards,
Don

From: Daniel C. Hill [mailto:dhill@AndersonKreiger.comj
Sent: Monday, November 27, 2006 3:28 PM
To: Don Johnson
Cc: Stephen Anderson; Tom Tidman
Subject: Acton/40B LaurelHill: Questions for counsel on the Woodlands CR

Hi Don,

Just for background, the property that’s being restricted is a 4-acre narrow strip of land running along the western
boundary of the project site, in the vicinity of an existing depression/drainage basin that has wetland qualities. The
restricted area will contain several new detention basins and other stormwater management infrastructure. The
comp. permit required the applicant to convey a restriction that was “mutually acceptable,” and the final draft is
the product of negotiations between the Commission and the applicant, Avalon.

In response to Andy’s specific questions:

(1) EOEA’s execution of a certificate will come later - the parties agreed that this would not be a prerequisite to
the recording of the restriction. Given the fact that the parcel being restricted is not suitable or appropriate for
public access, there’s a good chance that EOEA will not accept the restriction, and therefore the restriction will not
have the benefit of Section 32 of Chapter 184. The restriction should still be enforceable under the terms of the
comp. permit for as long as the permit is effective against the property, and in perpetuity under the terms of the
restriction itself and as a land use restriction having the benefit of G,L. c. 184, s. 23 and 26 (being held fora public
purpose by a governmental entity).

(2) I had requested that this language be removed, but Avalon insisted that it remain - they actually plan on
installing utilities in that area. Tom can confirm this. At the meeting at Town Hall on October 31st, Tom
consented to this language. As noted above, if we do not get EOEA approval, the restriction should still be
enforceable under the terms of the comp. permit, and as a land use restriction held for a public purpose by a
governmental authority under G.L. c. 184, s. 23 and 26.
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(3) The area to be restricted is not suitable for public access, and is inaccessible from public ways in Acton. I
agree that this may preclude EOEA’s endorsement, but EOEA approval is not required in order for this restriction
to be enforceable in perpetuity, as discussed above.

(4) Same response as Question 3.

(5) This is boilerplate language that provides that if there were any previous drafts of the restriction, or
agreements between the parties on the restriction, these would be superseded by the Restriction. The purpose of
the clause is to avoid any uncertainty about the enforceability of previous agreements on this issue (I’m not aware
of any). It does not serve to eviscerate the language of the comprehensive permit, which was granted by the ZBA
and can only be amended by the ZBA pursuant to statutory law.

(6) There will be no mortgages on the property at the time of conveyance and recording. The grantor (Avalon)
is making an affirmative representation under Section Xl(c) that there are no encumbrances that would affect the
Town’s title to the Restriction.

Let me know if this need further elaboration.

Thanks, Dan

Daniel C. Hill, Esq.
Anderson & Kreiger LLP
43 Thorndike Street
Cambridge MA 02141
dhill~andersonkreiger.com
T: 617-252-6575 FAX: 617-252-6899
~p:\\www.andersonkreigej~cQrn

This electronic message contains information from the law firm of
Anderson & Kreiger LLP which may be privileged. The information
is intended to be for the use of the addressee only. If you are
not the addressee, note that any disclosure, copy, distribution
or use of the contents of this message is prohibited.

From: Don Johnson [mailto:djohnson@acton-ma.gov]
Sent: Monday, November 27, 2006 10:49 AM
To: Daniel C. Hill
Cc: Manager Department
Subject: FW: Questions for counsel on the Woodlands CR

Dan:
Below are a number of questions Andy Magee has with respect to the Woodlands’ Conservation Restriction that
the Selectmen will be considering tonight. Can you provide responses, please?

Regards,
Don
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From: Andrew Magee
Sent: Monday, November 27, 2006 8:51 AM
To: Don Johnson
Cc: Board of Selectmen
Subject: Questions for counsel on the Woodlands CR

<<DOC1 l27o6avalon.pdf>>

Don:

The Conservation Restriction (Packet item #13) for the Woodlands at Laurel Hill appears to be incomplete.
Specifically, it is missing the signature page indicating approval by the Secretary of Environmental Affairs (see
attached pdf).

In addition there are a number of items that need to be explained. Could you please ask Dan Hill to explain the
following:

lll.B.1, 2 and 3 appear to reserve the right of the grantee to construct septic systems, underground tanks,
underground structures, and utilities “ofall types,” and to clear the forest for “vistas” (see attached pdf). This
would not appear to be a conservation restriction that would meet EOEA standards.

V. Restricts public access.

X. Again, no reference to EOEA.

Xll.D I do not understand the language of the final line.

Do we need subordination of the mortgagees?

I do not recall getting an opinion from the BOS’s land advisory committee - the Open Space Committee - on this

CR.
Thank you.

-Andy
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APPROVALBY SECI~ETARYOFENVIRONMENTAL AFFAiRS
COMMONWI~ALTHOFMASSACHUSETTS

The undersignedSecretaryofTheExecutiveOffice ofEnvironmental Affairsof the
CommonwealthofMassachusettsherebycertifiesthat the foregoingConservation
Restrictionhasbeenapprovedasbeingin thepublic interestpursuantto Massachusetts
GeneralLawsChapter184,Section32.

ApprovalofthisConservationRestrictionpursuantto MassachusettsGeneralLaws
Chapter184, Section32 by anymunicipalofficials andby theSecretaryof
EnvironmentalAffairs is not to be construedasrepresentingtheexistenceornon-
existenceof anypre-existingrightsof thepublic, if any, in andto thePremises,andany
suchpre-existingrights ofthepublic, if any,arenotaffectedbythegrantingofthis
ConservationRestriction.

Dated: _____________________________________________________________________

Secretary,ExecutiveOfficeof Environmental
Affairs

THE COMMONWEALTH OF MASSACHUSETTS

Suffolk, ss , 200

Thenpersonallyappearedbeforeme,theundersignednotarypublic, theabove
namedEllenRoy Herzfelderandprovedto methroughsatisfactoryevidenceof
identification,which were____________________, tobe the~personwhosenameis

signedon theprecedingdocument,andacknowledgedthatshesignedit voluntarilyfor its
statedpurposeasSecretaryoftheExecutiveOffice ofEnvironmentalAffairs ofthe
CommonwealthofMassachusetts.

,NotaiyPublic

My commissionexpires
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(4) Cutting, removing or otherwisedestroying trees,grassesor other

vegetation;

(5) ThelbrthersubdivisionofthePremises;

(6) Activities detrimentalto drainage,flood control, waterconservation,
water quality, erosion control, soil conservationor archaeological
conservation;and

(7) AnyotheruseofthePremisesor activity thereon which is inconsistent
with the purposeof this ConservationRestrictionor which would
materially impair other significant conservation interests unless
necessaryfor theprotectionof the conservationinterests that are the
subject ofthis ConservationRestriction.

B. ReservedRightsandExcevtionstoOtherwise.ProlubitedActsandUses:

Thefollowingactsandusesotherwiseprohibitedin paragraphA arepermittedbut
only if such acts and usesdo not materially impair the purposesof this
ConservationRestrictionorothersignificantconservationinterests(exceptfor the
useslisted in subparagraph8.1,which shallbepermittedin accordancewith their
termsin anycase).

1. Excavationand removalfrom thePremisesofsoil, gravelor othermineral
resourceornaturaldepositasmaybeincidentaltothe~~~tion or maintenance ‘~ ? / /
.prrein~valof undergroundtanks, septicsystems,utilities, and otherunderground d’t
structuresor to themaintenanceofgood drainage,Soil conservation practicesor
tootherpermissibleuseofthePremises.

2. Installationandm~jnt’~nanceof ~p~1~agefaci1~ji~septic facilities and
undergroundutilities o5’~lltypes an~,.4indsinclugkt~but not limited to gas,
electric,waterandc~bfetelevision1in~sandany)4all appurtenancesthereto.

3. Selectivec~4ngof tr9e( for fire ~d1~cUon, unpave~V~trailand road
maintenance,tic~Øontroloy6thcrwise~4eservethe pres�condition of the
Premises,incj~d1ngvistas/

4. Erectionof signsby the Grantoror Granteeidentifying the Granteeus
holder ofthe restriction and to educatethe public about the conservation values
protectedandanylimitationsrelatingto public access.

5. PassiveRecreationwhichshall bedefined as trails for walking andhildng.

The exercise of any right reservedor pennittedby the Grantor under this
paragraph B shall be in compliancewith the then-current Zoning by-law of the
Town ofActon, the WetlandsProtection Act (General Laws Chapter 131, Section
40), and all other applicable federal,stateand local law. The inclusionof any
reservedor permitted right in this paragraphB requiringa permit from a public


