TOWN OF ACTON
472 Main Street
Acton, Massachusetts 01720
Teilephone (978) 264-9636
Fax (978) 264-9630
planning@acton-ma.gov

Planning Department

MEMORANDUM
To: Pianning Board Date:  April 19, 2007
From: Roland Bartl, AICP, Town Planner /7 } _
Subject: Elisworth Village — Age Restriction; Need for Policy Direction

| have been approached by Attorney Levine’s office with a request to consider changes in
Ellsworth Village Master Deed that was approved under the Planning Board’s Senior Residence
special permit under section 9B of the zoning bylaw. The request touches upon two areas; the
second is in two paris:

1.

2.a)

2.b)

Pets. This was not a matter of regulatory concem for the Board and the restriction was
chosen by the developer. They want to now change it. | will not further elaborate on this.

The developer requests a change to allow visitation rights by younger individuals for a
duration of up to 60 days and a total of up to 120 per year. The current restriction in the
master deed is for a 2-week duration and not more than two weeks per year. The request is
made in reflection of one or more buyers’ requests. This is a significant liberalization of the
current rule. But, | would not view it as inconsistent with the Acton’s local intent when zoning
bylaw section 8B was adopted.

In marketing the affordable units, and looking for approval of the units by DHCD as local
initiative units to count towards Acton’s subsidized housing inventory, the developer
encountered new DHCD regulations issued in September 2006 that limit the ability to restrict
the units to seniors in a way that is inconsistent with the master deed as approved. In effect,
the affordable units could not be age restricted in any way as iong as there is at least one
person residing in them with an age of 55 or older. This would be a change that | would find
much harder to reconcile with my understanding of Acton’s intent.

The language on age restriction in the zoning bylaw (9B.11) gives the Planning Board great
latitude for exceptions through its special permit, and it could possibly accommodate the
new State regulations. in drafting it that way, | wanted to retain flexibility precisely in order to
be responsive {o regulatory changes at the State level. However, | did not expect any
change guite as sweeping as this one, and | am assuming that this is not what the Town
had expected or intended when it adopied zoning bylaw section 9B. . . While | am assuming
above what the Town's intent and expectation was

| have inquired with Town Counsei and received and education on the Federai and Siate
Fail Housing Laws, the new DHCD regulations and the new DHCD Local Initiative
Guidelines adopted under them. He then reviewed the Acton zoning bylaw and the Ellsworth
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Village special permit. He arrives at the conclusion that Acton’s bylaw and the special permit
for Elisworth Village comply with applicable Federal and State law, and that the new DHCD
rules should not apply to Ellsworth Village as its permit precedes the new regulations. The
latter point can be argued and it is not inconceivable that DHCD will try to insist on the
applicability of its new regulations.

The Planning Board has three options to consider:

1. Pursue clarification with DHCD that the new rules do not apply. If successful, the
resuit would be most consistent with my understanding of the local intent for Senior
Residence Development. However, it will take time and effort to work through the
matter with DHCD and the outcome is uncertain. Meanwhile the affordable units
Ellsworth are sitting vacant. For marketing to proceed the matter must be settled
first.

18 Accept the DHCD rules for the Elisworth Village project.

. Reject the DHCD rules for Ellsworth Village, if DHCD remains insistent on them. In
doing so, we must recognize that the affordable units at Ellsworth Village will not
count towards Acton’s affordable housing inventory. Nevertheless, they will still
answer to a local (or regional) need.

Please advise which avenue the Board wishes to pursue. | will notify the developer that this matter
is on the Board meeting agenda in case he wishes to attend.

Regardless of the decision and outcome in this particular case, it is time in light of the new DHCD
regulations to revisit Actor’s age restriction as they pertain to affordable units. Perhaps, DHCD's
regulations are more acceptable here than | believe they would be. One reason for DHCD’s
unfavorable attitude on age restricted affordable housing is, | am told, that they are difficult to
market to qualified buyers. That is probably true enough given the narrow income and asset
constrains that the State imposes on affordable unit buyers. We are having at present a very
difficult time finding a qualified buyer for one of the affordable units at Audubon Hill. One way to
modify the bylaw could be to add an “escape”, by which a developer could monetize the on-site
affordable housing for proposes that support affordable housing in general, or provide off-site non-
age restricted affordable housing eisewhere. Please advise if you would like staff to develop a
zoning article for such an amendment.

Attached is Town Counsel memorandum, the Elisworth Village special decision (no specific
mention of the age restriction — was approved as part of the “Plan” as last received before close of
hearing}, the relevant zoning bylaw section, the reievant excerpt from the Ellsworth Village Master
Deed, and other related correspondence.

I'planning\planning boardireviews'elisworth village 7 - affhous age restrictions.doc
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Message Page 1 of 2

Foland Baril

From: Stephen Anderson

Sent:  Tuesday, Apnl 17, 2007 12:37 PM

To: Roland Bartl

Co: Daniel C. Hill

Subject: RE: Acton/Clisworth Village - Age Restrictions

Panding review of the prior regulalions, | agres with your st of oplions,
Cption 1is prefersable, and the parties should argue strongly for i
Gption 2 §s a feliback.

Ootion 3 s g dim third and showld only be used as an option of last resorh.
Bteve

P2 Dan Letme know i vou have the oid regs,

From: Roland Bartt Imailto:rbarti@acton-ma.gov]
Sent: Tuesday, April 17, 2007 12:06 PM

To: Stephen D. Anderson

Ce: Daniel C. Hill

Subject: RE: Acton/Ellsworth Village - Age Restrictions

Thank you, Sieve. This i8 very heipful. This gives me talding point for the Planning Board next Tuesday. | have
gsked Nanoy H she happens v have a set of the old rules handy. Pending any major new information, | assume
that we have e cholees 1o ensurs the unils ars counted In the subsidized housing inveniony

1. Try to corwincs DHCD that Ellsworth Village complies with feders! and State siatule and that the new rules and
guidelines do not apply to it because the projeds precedes the promuigation of the new rules.

2.3 DHCD insisls thal the new rules apply we could acquiesce and the Planning Boerd wouid have to fake 1o
aclion o amend the permit [o allow 2 change In the Master Deod.

if the DHCD cannot be convinced there is 2 3rd option: Acknowledge thatl the units may not count fowards the
subsidized housing inveniory.

I will be wailing 1o see if anything changes basad on review of the prior regulations.

From: Stephen Anderson

Sent: Saturday, Aprit 14, 2007 5:54 PM

To: Roland Bard

£z Don Johnson: John Murray: Daniel O, Hill
Subjech: Acton/Eilsworth Yillage - Age Restrictions

Hi Roland:
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Message Page2of 2

| have aftached a memo responding to your guestions on the Ellsworth Village Age Restiictions in light of
the new DHCD LIP Reguiations and Guidelines. | have alsc afiached 5 Ink 1o the Guidelines, to which the
new Regulations are appendad.

To complete the analysis, we will need to review the DHCD LIP Regulations in effect before September 8,
2008, which are no longer available on fine. By copy of this email, | am asking Dan to track those down
and provide them to me,

L&t me know if you have any questions.

Steve

Shorteut to LIP Guidelmes: Biip/Yovww nass sovidbed Temp/06/L IPadlines. doc

Stephen D, Anderson
ANDERSON & KREIGER LLP
One Canal Park, Suite 200
Cambridge MA 02141

Direct Digl: 817-821-8510
Direct Fax: 817-821-8810
Wireless: 817-510-1159

Main number: 817-821-8500
Main Fax: 8178218501

e-mnailt sanderson@andersonkrelgsrcom

web site: www andersonirsicer com

This electronic message contains information from the law firm of
Andesrson & Kreiger LLP which may be privileged. The information
is intended ic be for the use of the addressee only. 1 you are

not the addresses, nole that any disclosure, copying, distribution
or use of the contents of this message is prohibited.
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Page 1 of 2

Roland Barti

From: Nancy Tavernier

Sent:  Tuesday, Aprit 17, 2007 1.27 PM
To: Roland Barti

Subject: Re: LIP regulations

Hi Roland,
I have attached a copy of the one page elderly exception from the 2004 LIP guidelines. The new ones

are very detailed and they are on line here: htip://www mass.gov/dhed/Temp/00/LiPgdlines doc (see
page 40-41)

However the old guidelines are not going to do much good because the Ellsworth units have never been
approved by DHCD and when we started the process to get DHCD approval, the new guidelines were
already published in draft form. There are several major changes in the new ones that would be
beneficial to Ellsworth so they will probably not want to use the old ones anyway. First of all they
would only be allowed to use $100,000 in equity from the sale of a home, the new ones allow $200,000.
Also and more onerous, the old guidelines required every member of the household to be 62 or oider,
the new ones require only one member of the household to be 55,

I have been totally confused about the Ellsworth units and I certainly hope they have not bypassed
ACHC. Betty and I began the DHCD approval process with Fenton's sister Donna in June and we were
proceeding well with DHCD through August. Then inexplicably it fell through the cracks. I thought
Donna was carrying it forward and she thought I was which is not something I would ever do fora
developer. Donna and Jimmy were confused that since the Town had to sign the LIP application, they
read i1 to mean we did all the heavy lifting too. Finally in November, Donna contacted me to see if the
approval had been received. I was flabbergasted! Iimmediately contacted DHCD and they were very
apologetic and immediately submitted comments that needed answers from Donna. The last | heard
anything from Donna was Dec. 6, 2006. I have never heard another word from her or DHCD about
Ellsworth and then was consumed by Willow-Central so didn't attempt to follow up. 1 figure I should
not have to be chasing a developer who needs the approval badly, there should be plenty of motivation
for them to just finish it up.

So, that's my update on Ellsworth. It sounds like there may be some activity but you and Counsel need
to know that DHCD has not approved the marketing plan and signed off on the units to allow them to be
counted.

Let me know if you need anything more and I am curious to know what is going on since ACHC is the
monitoring agent. We are having horrendous problems with our 55+ affordable units at Robbins Brook,
our first experience. I shudder to think about what's coming.

Nancy
At 11:55 AM 4/17/2007, you wrote:
Nancy:

Do you by any chance have 2 copy of the DHCD LIP Regulations in offect before September 8, 2006 - and
handy without spending & ot of time searching? 1 have word from Counsel that the new regulations probably
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Page2of 2

do not apply to the Ellsworth Village project. But, we would need {o see the previous regulations, also. They

are no longer on line. We could probably get them from the State, but I thought I'd ask you in case you have
them handy.

Thanks -

4/15/20607



Elderly Exception:

The primary reason for the elderly exception is that elderly households typically hive on fixed
incomes, which are eroded by inflation.

1. Applicants will be reviewed on a case-by-case basis.

Arid rit WM@ The Elderly Exception to the first-time homebuyer applies only when
MM.{,[?T)«) wjaije#  everybody in the household is over the age of 62.
b. If any member of the household is under the age of 62, then the household
must qualify under rules that apply to normal households.

2. The elderly need not be first-time homebuvyers if a presently owned home will be sold
to create income 1o provide a down pavment and/or 1o pav monthiy rent or mortgage
costs,

3. The requirement of a minimurmn mortgage of 50% does not apply to the elderly; the
LIP unit may be bought with cash.

4. The eiderly must meet the 850,000 asset test. That is, the cash value of retirement
accounts, savings accounts, mutual funds, insurance, ete. will be considered as assets.
However, if the equity from the sale of a home will be applied to the purchase price
of the LIP unit, then the excess not applied, up to a maximum amount of $100,000,
will not be considered an asset, though interest from this excess will be imputed at the
passbook rate established by HUD and considered as income.

5. The elderly must meet income chgibility requirements. DHCD will include, as
income, income from assets such as retirement accounts, savings accounts, mutual
funds, insurance, etc., as well as more typical sources of income.
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Roland Bart

From: Siephen Anderson

Sent:  Saturday, April 14, 2007 5:54 PM

Ta: Roland Bartl

Ceo: Don Johnson; John Murray; Daniel C. Hill
Subject: Acton/Ellsworth Village - Age Reslictions

Hi Rotand:

| have atiached a memo responding 1o your questions on the Ellsworth Village Age Resirictions in ight of the naw
DHCD LIP Regulations and Guidelines. | have also attached a link to the Guidelines, to which the new
Regulations are appended,

To compiete the anslysis, we will need 1o review the DHCD LIP Regulations in effect before September 8, 2008,
which are no longer avallable on line. By copy of this emadl, | am asking Dan 1o track those down and provide
them fo me.

{et me know if you have any questions.

Steve

Shorteut to LIP Gudehnes: klinvwww mass. gov/dhed/Temp/ 06/ [Pediines doo

Stephen . Anderson
ANDERSBON & KREIGER LLP
One Canal Park, Suite 200
Cambridge MA (2141

Direct Dial: 8176218510
Direct Fax: 817-821-8610
Wirsless: 817-510-1158

Main number: §17-621-8500
Main Fax: §17-621-6501

e-mail senderson@andersonkrsigercom

web sile: www andersonkreiger com

This elecironic message coniaing information from the law firm of
Anderson & ¥reiger LLP which may be privileged. The information
is intended io be for the use of the addressse only. ifyou are

not the addresses, note thal any disclosure, copying, distribution
or use of the contenis of this message is prohiblied.
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MEMORANDUM

TO: Roland Bartl, Town Planner

FROM: Stephen D. Anderson, Town Counsel

RE: Acton/Ellsworth Village: Age Restricted Housing
DATE: April 13, 2007

Federal and state laws prohibit discrimination ip the sale and rental of housing on
the basis of the age of the household’s occupants. 42 U.8.C. §3604; G.L. 151B, §§6-7.
As aresult, a complex set of laws have developed around age-restricted housing. Here's
a primer:

I. Federal Fair Housing Act. 42 U.S.C. § 3667(b)2)

Age discrimination is allowable under the Federal Fair Housing Act if the housing
qualifies as “housing for older persons” and otherwise complies with the relevant
provisions of the Act. Such housing must restrict occupancy to either (&) households
consisting exclusively of persons at least 62 years old; or (b) households in which at leas:
one member is at least 55 years old. 42 U.S.C. § 3607(b)2). The prohibition against age
discrimination and the senior housing exemption were intended “to protect families with
children while still “fully protect{ing] the rights of senior ¢itizens who live in retirement
communities, and ... allowling] those communities to exclude families with children if
they so choose.” Taylor v. Rancho Santa Barbara, 206 F.3d 932, 936 (Sth Cir, 2000),
quoting, 134 Cong. Rec. H4603 at *1H4607 (daily ed. June 22, 1988).

To maintain its status as “housing for older persons” under federal law and,
consequently, its ability to exclude children, a housing development must continually
meet the following criterja: (i} the existence of significant facilities and services
specifically designed to meet the physical or social needs of older persons....; (ii)
occupancy of at least 80 percent of the units by at least one person 55 years of age or
ocider; and (iii) the publication of, and adherence to, policies and procedures which
demonstrate an intent by the owner or manager to provide housing for persons 55 years
of age or older. 42 U.8.C. § 3607(b)2).

2. State Fair Housing Law, G.L. ¢. 1518, s. 4(6) and 47)

The state fair housing law, G.L. ¢. 1518, §8§ 4(6) and (7), outlaws discrimination
in housing based on age, with certain exceptions. The state law was amended by 8t
2006, c. 291, § 1, effsctive December 6, 2006. The amendments apply “only to dwelling
units constructed after January 1, 2007.” The 2006 amendments were approved on
September 7, 2006.
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Prior to the 2006 amendments, the state fair housing law allowed age

discrimination in housing by virtue of the following exceptions to the definition of “age”
{emphasis added):

The word “age’” as used in this subsection shall not apply to persons who are
minors nor to residency in state-aided or federally-aided housing developments
for the elderly nor to residency in housing developments assisted under the federal
low income housing tax credit and intended for use as housing for persons 55
years of age or over or 62 years of age or over, nor to residency in communities
consisting of either a structure or structures constructed expressly for use as
housing for persons 55 years of age or over or 62 vears of age or over, om 1
parcel or on contiguous parcels of land, totaling at least 5 acres in size. For
the purpose of this subsection, housing intended for occupancy by persons fifty-
five or over and sixty-two or over shall comply with the provisions set forth in 42
USC 3601 et seq.

The 2006 amendments eliminated the requirement of 5 acres for age-restricted

housing, and substituted in its place was a requirement that the property owner or
manager shall register biannually with DHCD:

39

The word “age’” as used in this subsection shall not apply to persons who are
minors nor to residency in state-aided or federally-aided housing developments
for the elderly nor to residency in housing developments assisted under the federal
low income housing tax credit and intended for use as housing for persons 55
vears of age or over or 62 vears of age or over, nor to residency in communities
consisting of either a structure or structures constructed expressly for use as
housing for persons 55 years of age or over or 62 vears of age or over if the
housing owner or manager register biennially with the department of
housing and community development. For the purpose of this subsection,
housing intended for occupancy by persons fifty-five or over and sixty-two or
over shall comply with the provisions set forth in 42 USC 3601 et seq.

DHCD Eegulations

DHCD’s Local Initiative Program (“LIP”) regulations, 760 CMR 45.03(8) and

760 CMR 45.04(7), expressly provide the following Affirmative Fair Marketing
requirements (emphasis added):

Low or Moderate Income Housing units subsidized pursuant to the Local
Ipitiative Program shall be subject to an affirmative fair marketing plan
approved by the Department. Marketing shall effectively outreach profected
groups underrepresented in the municipality. There shall be a specific
prohibition of discrimination on the basis of race, creed, color, sex, age,
disability, familial status, sexual orientation, national origin or any other legally
protected category in the leasing or sale of housing.
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Under 760 CMR 45.01, these LIP regulations “shall be effective on September 8,
2006, and shall apply to applications filed thereafter.” The provisions of 760 CMR
45.00 as previously in effect “shall remain effective with respect to applications filed
before September &, 2006, and with respect to Low or Moderate Income Housing units
subject to LIP at that time.”"
4.

DHCD’y Local Initiative Program Guidelines

In November 2006, DHCD issued its Local Initiative Program Guidelines to
“orovide a basis for the operation of the Local Initiative Program and guidance to local
public officials, housing developers, and other interested parties” (page 1). The
Guidelines provide (at page 2, emphasis added) that:

LAP approval may be granted for age-restricted hounsing upon a showing of
actual need and marketability within the municipality. At the discretion of
DHCD, such approval may be withheld (i) if other age-restricted housing units in
the community, which have been issued a Determination of Project Eligibility or
which have been otherwise approved by the community remain unbuilt or unsold,
or (ii) if the proposed age-restricted units, in context with the municipality’s other
recent housing efforts, are unresponsive o needs for family housing,

The Guidelines also provide as follows {(page 18, emphasis added):

Al LIP projects must have a marketing plan approved by DHCD. There shall be
a specific prohibition of discrimination on the basis of race, creed, color, sex,
age, disability, marital status, familial status, sexual orientation, national origin,
veteran status, or any other basis prohibited by law in the leasing or sale of units,
except for exempt gualified age-restricted developments.

The Guidelines specifically provide that Age-Restricted Housing (housing for
persons 55 and over) “must meet the following criteria” (at page 41, bolded emphasis
added):

@& For LIP Units, there shall be no occupancy restriction except that one
household member must be age 55 or oider;

® Children age 18 or younger cannot be excluded from occupancy of the LIP
Units;

e Developers are encouraged to consider unit designs in which master bedrooms and
bathrooms are located on the first floor.

The provisinns of 760 CMER 45 .00 as previcusly in effect sre spparently no longer avaiiable on-
line. We will obtain a hard copy of the regulations and update this memorandum as appropriate,

{ADBBITONY
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5.

® The Project Sponsor’s attorney must provide a letter demonstrating that the age-

restricted development will be in compliance with state and federal fair housing
laws, including M.G.L c. 151B Section 4(6);

Determinations of Project Eligibility for comprehensive permits projects may be
granted for age-restricted housing only upon a showing of demonstrated need and
marketability within the municipality, and solely at the discretion of DHCD.

Such approval may be withheld (i) if age-restricted housing units that have been
issued a project eligibility letter or have been approved by the municipality have
not yet proceeded to construction or remain unsold, or (ii) if the proposed age-
restricted units, in context with other recent housing efforts by the community, are
unresponsive to needs for family housing.

A marketing study must be done demonstrating the need for this type of housing in
the applicable HUD region, the availability of buyers for both the market and
affordable units in the development, the status of similar projects serving the 55 and
Over market in the area {e.g. number proposed and/or under construction, rate of
vacancy/occupaney, etc). The study must demonstrate both an understanding of the
region’s demographics and particular strategies necessary to atiract buyers to both
market and affordabie units.

The LIP requirement that preference be given to appropriately sized households

applies to 55 and Over housing.
Acton’s Senior Residence Zoning Bvlaw

Section 9B of the Acton Zoning Bylaw authorizes the Planning Board to grant a

special permit for a Senior Residence development subject to the following Age Restriction
{emphasis added):

All DWELLING UNITS in a SENIOR Residence development shall be subject to
an age restriction described in a deed, deed rider, restrictive covenant, or other
document that shall be recorded at the Registry of Deeds or the Land Court. The
age restriction shall limit the DWELLING UNITS to oceupancy by SENIORS,
age 55 or older, or their spouses of any age; provide for reasonable, time-
limited guest visitation rights; and authorize special exceptions that allow
persons of ali ages to live in 8 DWELLING UNIT together with a SENIOR
resident as the Planning Board shall further define and specify in its special
permit. The age restriction shall run with the land in perpetuity and shall be
enforceable by any or all of the owners of DWELLING UNITS in the SENIOR
Residence development or by the Town of Acton,

Ellsworth Village Senior Residence Development

On April 26, 2003, the Acton Planning Board approved a special permit for the

33-unit Ellsworth Village Senior Residence development on a parcel containing +/-8.31
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acres of land under the provisions of section 9B of the Acton Zoning Bylaw. Section
3.1.16 of the special permit required that the condominium master deed and all legal
documents related to the affordable units shall “specify that the affordable units shall be
sold to income eligible persons or houscholds that meet the age restrictions of the master
deed.” Section 3.2.10 of the special permit provided as follows:

Two of the affordable units shall be sold and resold to qualified persons or
households with incomes at or below 80% of the Boston Area Median Income for
two-person households, and one unit shall be sold and resold to age qualified
persons or households with incomes at or below 70% of the Boston Area Median
Income, at prices that allow these income groups to purchase the units in
accordance with the Department’s of Housing and Communities Development
(DHCD) Local Initiative Program (LIP) guidelines and to qualify these affordable
units a part of Acton’s affordable housing stock under M.G.L. Ch. 40B.

Pursuant to the special permit, the Master Deed for the Ellsworth Village project
contains, at § 9, over-55 residential use age restrictions. Section 9(d) prohibits residence
by children under 18 vears of age except for short-term visitation or in the case of
deceased or incapacitated parents (such that the resident grandparents are acting in loco
parentis).

7. Analvsis of the Ellsworth Village Permit Under Applicable Law

On the face of the documents provided, the following observations apply to the
Elsworth Village Senior Residence Special Permit:

e The Permit appears to comply with the federal Fair Housing Act.

e The Permit appears to comply with the state Fair Housing Act, both before and
after the 2006 amendments. If and to the extent the amendments apply to the
Project (1.e. if the dwelling units are constructed after January 1, 2007), the
housing owner or manager must register bienniaily with DHCD.

e DHCD’s new L]P Regulations “shall be effective on September 8, 2006, and shall
apply to applications filed thereafter.” As aresult, DHCD’s new LIP Regulations
do not apply to the Ellsworth Village Special Permit which was issued almost two
years ago.”

e DHCIY's new LIP Guidelines are dated November 2006. The Guidelines do not
contain an “effective date” provision, nor do the Guidelines carry the force of 2
law or regulation. Assuming that the Guidelines go hand-in-hand with DCHD's
new LIP Regulations (which are appended fo the Guidelines), one may infer that
the Guidelines shall be effective on September 8, 2806, and shall apply to
applications filed thereafter.

e

The provisions of 760 CMR 43.00 a5 previously in effect are apparently oo longer available on-
ine. We will obialn 2 bard copy of the regulations and update this memorandum a8 appropriate,
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e If the Guidelines do apply to the Elisworth Village Senior Residence Project, the
Project’s residence restrictions on minors violate at least two provisions of the
Guidelines (that, “For LIP Units, there shall be no occupancy restriction except
that one household member must be age 55 or older,” and that, “Children age 18
or younger cannot be excluded from occupancy of the LIP Units™).

8, Conclusion

Subject to a review of DHCD’s LIP Regulations in effect prior to September 8,
2006, the Ellsworth Village Senior Residence Special Permit appears to conform o
applicable federal, state and local law at the time it was issued. DCHD’s new LIP
Regulations and Guidelines should not apply 1o the Project in a way that undermines the
prior age restrictions approved by the Planning Board. However, this conclusion is not
without doubt as DHCD takes an increasingly restrictive view of age restricted units. To
ensure that the affordable units in the Project will count/continue to count to the Town’s
Subsidized Housing Inventory, the developer and the Planning Board should request the
specific concurrence of DHCD that the Ellsworth Village Senior Residence Special
Permit is not subject to DHCD’s new LIP Regulations and Guidelines.

{ABGOIRGLY Y &



Message Page 1 of 4

Roland Bartl

From: Roland Bartl

Sent:  Friday, Aprii 13, 2007 1113 PM
To: Stephen Anderson

Ce: ‘Tiantet C. FY

Subject: RE: Elisworth Village

Slave:

Az a foliow-up: | ran ino Jim Fenion foday over lunch. He fold me that the AGHC asked him to hold the lottery for
the affordable units untll the new DHCD regulations had come oul | am nol sure i or why ihe el they needed io
do that, or if that wil changes your conclusions and advise. Bul, | thought 8§ 2 worthwhiis fidbit of info vou should
know.

~eCriginal Message-----

From: Roland Bart

Sent: Thursday, April 12, 2007 2:25 PM
To: Stephen Anderson; 'Daniel C. Hill
Sublect: FW: Elisworth Village

Steve or Dan:

Could you please ook at this and advise how we might handis this matler, especislly with respect 1o the
DHCD rules. This has been pending on my desk since the end of last year and the Elisworth Village folks
are getling rather impatient, understandably. | need vour advise on the matler as o what the Planning

Bogrd should or should not consider,

Thank vou

-

From: Roland Bart

Sent: Wednesday, March 14, 2007 144 AM
To: Stephen Anderson

Sublsct: RE: Hlsworth Viliage

Stove:

Have vou had s chance (o ook a this, yel?

4/19/2007



Message Page 1 of 3

Roland Bartl

From: Roland Baril

Sent: Thursday, Apnl 12, 2007 2:25 PM
To: Stephen Anderson, ‘Dantel C. Hilt
Subject: FVW. Ellsworth Village

Sisvas or Dan

Could vou: please ook & this and advise how we might handle this matier, especially with respact io the DHCD
rules. This has been pending on ?”"? desk since the end of last yesr and the Elisworth Village folis are getling
rather impatient, understandably. | nead vour advise on the matier as to what the Flanning Board shouid or
should not consider.

From: Roland Bartl

Sent: Wednesday, March 14, 2007 10:44 AM
To: Stephen Anderson

Subject: RE: Blisworth Village

tove:

Have vou had 2 chancs o icok a this, yel?

Froms: Rotand Bard

Sent: Wednesday, March 07, 2007 1:26 PM
To: Stephen Anderson

Subject: FW: isworth Village

Slave:

When you get & chance, could vou ook info this ma“’iéa especialy regarding the aoplicabiliiy of the
rw DD nuies not allowing age Wa?fs:*gf;;za in LM uonits. s oy undersianding thal they came ot
aiter the ssuance of e Clsworth petmil 8o | would argue thet the new DHCD rules should not
apply hers

However, i thalr applicability cannot be avoided, why would thers be 2 problem with the income
rastricied unlis being differant Fom the markst rele units

The zoning bylaw 3:5 zf

‘f’%% Plannir g; Board flexibiily 1o Sﬁ"f’f*{ aporepriate soe resh
individual projecis. r R Y

sworth Village whers  aliowsd {owiilin

4719/2007
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visitation righis for minors in general, and residency righis for minors in cases whars the senior
resident in the unil is the paren! or guardisn. The dead restriction was dratfted In Lou's office and
ultimately approved as part of the plan with any changes stated in the dacision. | dont think the
decision touchses on the age restrictions as that was an Hem all agreed on at the time. But, there
would have 1o an approval of 3 plan changs. | do not think the Planning Board would necessarily
ambrace the DHCD rules in a revised decision,

The zoning bylaw on senior residence developmenis is here! bip//doc.acion-
ma aovidewen/CeliDocument- 1 2879/2006+ Zoning+ Bylaws+REDUCED onif | L ook at section 88,

The Ellsworth Villsge special peimit is allached,

The age rasriction in the Ellsworth condo masier deed is altached {se in "restriclions on use of
units™.

Hease advise,

Thank you -

P& 1 We will nead 1n take a look gt the viabilily of the senior housing special penvt nlight of the
OHCD rules going forward,
5 21 don'l think anybody hers in Plannimg carss aboul how many dogs can be Reptin 2 unlt

From: Cathy 5, Netburn {maiito:cnetburn@dipniaw.com]
Sent: Tuesday, March 06, 2007 12:559 PM

To: Roland Bartd

Cor ‘Authentic Homes Inc': cparo@dipniaw.com
Subject: Elisworth Village

Roland,

in mid December, we forwarded vou a proposed amendment to the Master Deed of
the Ellsworth Condominium, which amendment changed the rules regarding pets, and
the length of time that children could visit to sixty days at a time with a vearly limit
of 120 days. You prompily emailed back expressing concern that the additional
visitation davs seemed inconsistent with the spinit of the permit and Senior Residence
Hy-Law.

While we do not necessanly disagree, we are requesting this change due 1o requests
from potential buyers.

Additionally, at the same time as receiving vour response, we received a response
from Nancy Tavernier advising that the new DHCD regulations for LIP Local Action
Units do not allow children age 18 or vounger to be excluded from the Local Action
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Units. The result is that the LIP Local Action Units are not age restricted at all as
long as one of the occupants is 53, but all the other units are, and this seems to

me, inconsisient with the spirit of the by-law under which this project was approved.
I am currently trying to reach Marilyn Contreas at DHCD to discuss this further but 1
am concerned that we will need to add language to the Master Deed to reflect the
foregoing.

Assuming that we do, I have to imagine potential buyers will guestion why they can't
have grandchildren for extended visits. In any event, will vou contact me when you
get 2 moment s¢ that we can discuss,

Thanks for your assistance in this matter.

Cathy

Cathy S Netbum, Hsg.

¥ Agostine, Levine, Parra & Netburn, P.C.
268 Main Street

Acton, MA GI1720-6233

Ph (9785 263-7777; Fax: (978 2644868

CONFIDENTIALITY NOTICE:

This e-mail and any aftachments sre confidential and may be protected by attorney-client privilege. If
vou are not the mtended recipient, be aware that any disclosure, copying, distribution, or use of this e-
matl or any attachment is strictly prolubited. If you bave received this e-mail in grror, please notify us
immediately by returning it to the sender and delete this copy from vour system. H-mail is covered by
the Eleotronic Communication Privacy Act, 18 U.8.C. §§ 2516-2521. Thank you

In accordance with Internal Revenue Service Cireular 230, we hereby advise vou that if this e-matl or
any atiachment hereto conlains any iax advice, such tax advice was not intended or written 1o be nsed,
and it cannot be used, by any taxpayer for the purpose of avoiding penalties that may be imposed on
the taxpaver by the Internal Revenue Service



Excerpt from zoning bylaw for Senior Residence Developments:

gB.11

Age Restriction — All DWELLING UNITS in a SENIOR Residence development shall
be subject to an age restriction described in a deed, deed rider, restrictive covenant, or
other document that shall be recorded at the Registry of Deeds or the Land Court. The
age restriction shall iimit the DWELLING UNITS to cccupancy by SENIORS, age 55 or
older, or their spouses of any age; provide for reasonable, time-limited guest visitation
rights; and authorize special exceptions that allow persons of ail ages to live in a
DWELLING UNIT together with a SENIOR resident as the Planning Board shall further
define and specify in its special permit. The age resiriction shall tun with the land in
perpetuity and shall be enforceable by any or all of the owners of DWELLING UNITS in
the SENIOR Residence development or by the Town of Acton.
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b, Ceiling: The planc of the lower surface of attic F00f Fafiers. v -

c. Interior Building Waills Between the Units: The plane ofthe interior surface of the
wall stads feng each Undt,

4. Exterior Building Walls, Doors and Windows: The planes of the menior susfice
of the wall shuds or In case of a conorete wall the mterior surface of said concrete
wall; az to doors, the extevior surface thereof as 1o windowa, the exterior surface of
the glass and window fames.

The owner of any Unit way not, at any tine, make any changes or modifications of the
exterior of said Unit or any imerior changes which affect, or in any way modify. the strustural or
supportive characteristics or integrity of the building or its services; however, such Owner may
modify the imerior construction of such Unit in sny manmer not meonsistent herewith, and further
may at any time and fom bme to tne, chasge the use and desigrmtion of any room of spgee within
such Unit, subject abwaye to provisions of this Master Deed and the provisions of the By-Laws of the
Association, mohuding the Ruks and Regelations promulgated thereundsr.  Any and all work with
respect to the foregoing shall be done b 8 good and workmanlike manner pursuant 1o a building
permit duly issued by the local budlding permit authority, if required, and pursuant (o the plans and
specifications which have been submitted to and approved by the Board of Governors of the

Association. Such zpproval shall not be wireasonebly withheld or delaved.

(a3  Each Unit is hereby restricied o residential use and occupancy by sendor citizens,

fifty-five (35} vears of age and o¥der ("Quslifying Person”), theyr spouses, (ncluding
the surviving spouse of a deceased Qualifiing Person), and/or a relative by blood or

marriage of a Qualifving Person or of such spouse, provided that such relative st be

7
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fifty-five {35) yeurs of age or older (a "Qualified Re:lative")? except during a six (&)

month period fellowing the death or departure from the household of such Qualifying

Person, histher spouse, or Qualified Relative.

Every sale, resale, or other conveyance of every Unit, whether by the Declaram, orits
succeseors, and or assigns, shall be 1o {3) 4t Jeast one Qualifving Person: () 1o the
sponse or blood relative of a Qualifving Person. so long as the Qualfving Person
occupies and intends fo ocoupy the unit as his or her primary residence; or (i} to a
trust or other estate-planning velicle wnder which the Qualifiing Person holds a
beneficial intorest, so long ac the Qualifving Person {or sfier the death of de
Qualifving Person, his/her spouse or Qualified Relative) occupies or infends to occupy
the Unit a5 his or ber primary residence..

(¢}  Each Residential Unit shall be occupied by no more than two persons 25 a single-
family residence. A third occupant may be allowed Bor the express purposs of
providing health care to the ocoupants.

(& Overnight guests who are younger than fifty-five (55) years of age shall be allowed

for ressonable visitgtion periods not to excesd two (2) weeks in duration and not to

exceed two (2) weeks per year. Chikiren under the age of eighieen (18) shall not be
sllowed 1o reside i the Units; ocoupancy for two (2) weeks or loss per year shallnot

be deemed occupancy by children. Notwithstanding the foregoing, up 1o two {2)

children per Unit, under the age of eighteen (18}, whose parents are decessed or

otherwise legally or physically incapacitated and unable to perform their parental

8
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functions, shall be allowed 1o reside with their grandparents without limitation as to

time.

{€) Notwithstanding any provisions of this Section 9, Restrictions on Use of Units, to the

contrary, the Declarant, its successors, assigns or affifiates has the right 10 nse any
Uit owned or Jeased by it or any common area or portion thereof or suitable facility
i the Condomininm for models and for offices for sales, construction, storage zad
any other lawful purpose. So loag as Declarant owns any unit in the Condominim it
shall have the right to erect and mainiain "for sale” signs in and on the Common areas
and fasilities of the Condominium.

43] Any lease or rental agreement for any Unit shall be 1o a Qualifying Person, their
spouses, (mehding the surviving spouse of a deceased Qualifying Person), and/or a
Qualified Relative, provided that the tenant(s) all meet the pooupancy requirernsnis of
Section 9(a) herein, i writing amd specifically subject to the Master Deed, the By-
Laws of the Assocition and the Rules and Regulations of the Condominion,
incheding the restrictions with respect to ocoupancy, and shall have a mininmrm fnitial
serm of 522 {6) months. A copy of all leases or rental agreements, together with proof -
of age of all occupants, ac executed (with the dollar smoug of rent deleted at the wnit
owner's option) shall prompély be firnished to the Board of Governors who shafikeen
and maintain the same as pen of its records. The Board of Governors shall also be
furnished at the same time with written acknowledgement of the Jessee that the kesses
has received copies of and will comply with the provisions of such Master Deed, By

Laws and Rules and Reguiations. Notwithsianding the foregoing, the said Declaran,

S
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its successors, assigns or affiliated entities shall have the further right to let or lease to

a Qualifving Person, his/her spouse(s) (including the surviving spouse ofa deceased

Cualifying Persons), and/or a2 Qualified Relative, any Units which have not been sold
by &, including any such Unit later acquired or later leased by i upon such terms angd
for such periods, but not kss than thirty (30) days, as &, in it sole discretion, shall
determine,
(g)  Theoccupants of each unit shall be entitied 10 keep one (1) pet, either 2 cat or 2 small
dog per unit and the kesping of any such pet shall be subject to the Rulkes and
Regulations adopted by the Board of Governors and in the event that any such pet, i
the sole diseretion of the Board of Governors, causes or creates a nuisance, said pet
shall be permanently removed from the property upon three (3) days’ notice.
() Al uses of the Land in the Ellsworth Village Condominium shall comply with the
Town of Acton Zoning Bylaw and the terms and conditions of the Special Permit.
The pse of Units by 20 persons suthorized to use swme shall be at a6l tmes sulject to e
provisions contained n this instroment, the By-Laws of the Association and such Rules and
Regulations as may be presribed and established to govern such nse or which may hercafler be
prescribed and established by the Board of Governors of the Association, the By-Laws of the
Corporation and the Elsworth Village Rules and Regulations. Any Unit Owner found by the
Massachusetis Superior Court to be in visiation of the provisions of this Master Deed, By-Lawsand
Rules and Regulations of the Association, By-Laws or the Corporation, or Ellsworth Village Rales
and Regulstions shall be Hable for the reasonable counsel fees owarred by the association amdior

Corporation m enforcing same.
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The Association also reserves the right and easement to enter onto the premises, fomtmeto

tane, at reasonable hours, for the purpose of reconstructing and repairing adjoining Units, common
arcas and facilities and to perform any obligations of the Association required or permitted to be
performed wnder this Master Deed and/or the By-Laws of the Association.

EL N

Appurtenart o each Unit is the following:

a. Membership in the Association which shall be i the same perceniage as an mdividus]
Unit Owner sommon mterest. Such membership is not assignable or severable fom
the ownership of such Unit.

-3 The exclisive easement to use the decks or porches adiacent fo each Linkt, fany thers
be, as shown on the said condominium Pians recorded with the Master Deed which ]
ncorporaied berein by reference.

c, The exclusive sasement 1o nse the garage and one parking space, each appurtenant
thereto, as shown on the said condominium plans recorded with the Masier Deed
which are incorporated hereby by reference.

Al of the Units shall have appuricnant thereto, in common wifh each other, the right and
casement to use the common areas, nclading the exchusive casement, f any, as may be granted in the
Master Deed and as shown on said Condominiem plans, subject to and i accordance with the
reswictions, Emitations, provisions and vonditions as hercinbefore and hereinafier sot forth i this
Master Dieed and the provisions of the By-Laws of the Association and the Rules and Regulations
promulgaied nnder the By-Laws.

i, Con

The common areas and facilities of the aforessid Condominium comprise angd consist off
(8 the land described in the atrached Schedule A as may from time 1o time B¢ amended,

together with the benefit of and subject o the rights and easements reforred 10 In this

i1
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