
TOWN OF ACTON

Building Department

INTERDEPARTMENTAL COMMUNICATION

To: Board of Selectmen Date: June 20, 2007

From:

Subject:

Garry A. Rhodes, Building

60 Powdermill Road cash

~r1~

security

The Board accepted a cash security as part of the amended decision for 60 Powdermill
Road. I have attached a copy of the “Amendment of Decision”. I have taken the liberty of bolding
and underlining the relevant section #4 on page 5. Mr. Nylen attorney for Mr. Bertolomi has
offered the $5,000 cash security to the town in lieu of landscaping the property located at 56
Powdermill Road.

When Mr. Bertolami applied for and obtained his Class I license for the property at 56 Powdermill
Road he showed landscaping around the main building as “future landscaping” (see attached
plan). The Board needs to decide whether to accept this gift or require the landscaping to be
completed.
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TOWN OF ACTON

BOARD OF SELECTMEN

SITE PLAN SPECIAL PERMIT #02/19/03-388

60 POWDERMILL, ACTON, MASSACHUSETTS

AMENDMENT OF DECISION

By letterdatedAugust 14, 2006,Acton Survey& Engineering,Inc., onbehalfofthe
ApplicantAutoplexRealty LLC hasrequestedcertainmodifications to SitePlanSpecialPermit
No. 02/19/03-388(the“Permit”).

Section5.12 oftheBoardof Selectmen’sRulesandRegulationsfor saidPlanSpecial
Permitsprovidesthefollowing proceduresfor amendinga SitePlanSpecialPermit:

A previouslygrantedPermitmaybe amendedby ~itten requestto theBoardor on the
Board’sown motion. TheBoardshall determinewhetherany requestfor further
alterationsto a siteconstitutesaminor amendmentor if suchrequestshouldbe
consideredanewApplicationrequiringapublic hearing.TheBoardmayamenda
Permit without anewpublic hearingprovidedit finds thattheamendmentis not
significantto thepublic interestandis consistentwith thepurposeandintentof the
Bylaw.

Pursuantto Section5.12, theBoardconsideredthisrequestataduly noticedpublic
meetingon September11 and25, 2006.

Facts

TheBoardmakesthefollowing findings of factwith respectto theserequested
amendments:

1. By DecisiondatedJune23, 2003, recordedin theTown Clerk’s office on June24,
2003,theBoard of SelectmenissuedthePermitsubjectto certainrequiredplanmodifications,
conditionsandlimitations.

2. Among otherthings,thePermit requiredtheApplicant to providefor “25 parking
spacesmarkedwith signsindicatingcustomeror employeeparkingonly” (~2.1.1). ThePermit
providedthat there“shall be no furtherdevelopmentof thissitewithout writtenconsentof the
Boardof Selectmenas outlinedwithin theActon ZoningBylaw” (~4.2). ThePermit ftirther
providedthat(~3.1):

Prior to occupancyor useof any newbuildingconstitutinga partoftheproject, an
as-builtplanshall be suppliedby theengineerof recordcertifyingthattheprojectwas
built accordingto theapproveddocuments.Theas-builtplanshall showall pavement,
building anddrainagestructurelocationsaboveand belowgradein their truerelationship



to lot lines,and includeappropriategradesandelevations. In additionto theengineerof
record,saidplansshallbe certified by aMass. RegisteredLand Surveyor.

3. OnNovember18, 2005, ActonSurvey& Engineering,Inc., on behalfof the
Applicant requestedcertainmodifications to thePermit.

4. Pursuantto Section5.12 oftheBoardof Selectmen’sRulesandRegulationsfor
saidPlanSpecialPermits,at aduly noticedpublic meetingon December19, 2005,theBoard of
SelectmenconsideredtheApplicant’srequestsfor modificationsetforth in Acton Survey’s
November18, 2005 letter. TheApplicant’sprincipal,Leo Bertolami, attendedthemeeting,
presentedtheApplicant’srequestto theBoard,andwaspresentfor theBoard’sactionon the
Applicant’srequest.

5. Theminutesof theBoard’sDecember19, 2005 meetingreflectthat theBoard
unanimouslyvotedto approvetheApplicant’srequestedmodificationsto theApprovedSite
Plans,subjectto theexpressconditionthatthefencingon thenorth sideshallbe set back5 feet
from thebuilding and fencingon thenortheastshall be setbacka distanceof 1.5 feetfrom the
ConservationRestriction,’

6. TheApplicanthasreportedlycompletedconstructionon theproject. However,
basedon theBuilding Commissioner’sinspectionof thepropertyon September5,2006,the
following aspectsof thework do not conformto thePermit asmodifiedby theBoardof
Selectmenon December19, 2005:

• Thefenceto thenorthofthebuilding doesnot conformto theBoard’scondition
of December19, 2005for a 5 foot setbackfrom thebuilding.

• Thefenceto thenortheastthat doesnotconformto theBoard’sconditionof
December19, 2005 for a 1.5 foot setbackfrom theboundaryof Conservation
Restriction.

• Exterior lighting hasnotbeenapprovedor installedasperFinding 1.5 of the
Decision

• ThePlan providesfor verticalcurbingaroundtheparking lot andslopegranite
curbingat theentrance.Noneof theverticalor slopedcurbinghasbeeninstalled
accordingto theplan.

• ThePlanprovidesfor customer/employeesigns. Noneof thesignshasbeen
installed.

‘The taperecordingof the Board’smeetingconfirms that SelectmanMageemoved,SelectmanHunterseconded,
andtheBoardvoted unanimouslyto acceptsite planas presented,with themodificationthat the fencingon the
northernside of the building, on thenorth sideof theparking lot, follow the building at a 5 foot offset from the
building andthat the fencingatthe northeastside of the subjectsitebe placedat a distanceof one and ahalf feetoff
the conservationrestrictionline.
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• Thelandscapinghasnotbeencompletedaccordingto theapprovedPlan.
• 58’+/- of guardrailhasnotbeeninstalledalongthewesterlyretainingwall as

shownon theapprovedPlan,

• Thefinal layerof parkinglot pavementhasnotbeencompleted.

7. Accordingly,theprojecthasnotbeenbuilt in compliancewith thePermitas
amended,andtheApplicant’sengineercannotcomply with therequirementto submit“an as-
built plan... certifyingthattheprojectwasbuilt accordingto theapproveddocuments”(Permit
§ 3.1).

8. By letterdatedAugust14, 2006, Acton Survey& Engineering,Inc., on behalfof
theApplicant, theApplicanthasthereforerequestedafter-the-factmodificationsto thePermitas
previouslyamendedasshownon thefollowing planspreparedby Acton Survey& Engineering,
Inc. for the60 Powdermill Roadproject:

Nameof Plan Date

Red-LinedLandscapePlan June1, 2006
Site Plan—ShowingRed Line Revisions November16, 2005
Site Plan—ShowingRe Line RevisionsOption 1 December12, 2005
EasementPlan June2003

9. TheRed-LinedLandscapePlandatedJune1, 2006showsa fenceto thenorth of
the building thatdoesnot conformto theBoard’sconditionof December19, 2005 for a 5 foot
setbackfrom thebuilding.

10. TheRed-LinedLandscapePlan datedJune1, 2006showsafenceto thenortheast
that doesnot conformto theBoard’sconditionofDecember19, 2005 for a 1.5 foot setbackfrom
theboundaryof ConservationRestriction.

11. TheConservationRestrictionreferencedabovewasgrantedby theApplicant to
theTown by instrumentdatedJuly 13, 2004,recordedin theMiddlesexSouthRegistryof Deeds
at Book 44333, Page 447.

12. At thetime theConservationRestrictionwasgranted,theApplicant represented
thattheApplicantwould be refinancingall outstandingmortgageson thepropertyincluding the
following:

• Mortgage to Citizens Bankof Massachusetts,assuccessorto Community
National Bank of Hudson, Massachusettsrecordedin theMiddlesexSouth
Registry of Deeds at Book 41471, Page 149 and Book 41471, Page 157.

• Mortgage to Middlesex Savings Bank of Natick, Massachusetts, recorded in the
Middlesex South District Registry of Deeds at Book 20202, Page 201.
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13. However,theApplicanthasapparentlyneverrefinancedthemortgages,andthe
Applicanthasneverprovidedaftilly executedSubordination,Non-Disturbanceand Attornment
Agreementpursuantto whichtheaforesaidmortgageesagreethat (a) themortgagesshall be
subjectto the foregoingConservationRestriction,(b) thecovenantsin theConservation
Restrictionshall havethesameforceandeffect asthoughexecutedandrecordedbeforethegrant
of theaforesaidmortgages,and(c) themortgagesshallbe subordinateto theConservation
Restriction.

14. At a sitevisit on September25, 2006,amongtheApplicantandhis attorney,and
Town Counselandrepresentativesof theTown,a frameworkfor resolvingoutstandingissues
concerningtheprojectwasdiscussedand is set forth in theconditionsbelow.

Decisionand Conditions

Based on the foregoing facts, the Board renders the following decision with respect to the
amendmentsrequestedby letterdatedAugust 14, 2006,by Acton Survey& Engineering,Inc., on
behalfof theApplicant:

1. TheApplicanthasprovidedno persuasivejustificationasto why the
improvementswereinstalledin a mannerthatdoesnot conformto the
PermitandtheBoard’sconditionof December19, 2005,of whichthe
Applicantwaspersonallyawarebasedon his attendanceat theDecember
19, 2005meeting.

2. Exceptasset forth in thenext condition,onor beforeJanuary25, 2007(or
suchfurther time astheBoardmayfor goodcauseallow), theApplicant
shall relocatethefencecurrentlyinstalledto thenorth andnortheastof the
building so that it is madeto conformsto thefenceline shownon theplan
entitled “ConceptualPlanA, 60 PowderMill Road,” preparedby Acton
Survey& Engineers,Inc., datedJanuary2002,revised11/19/02(General
Revision), For clarity, theportionof thefenceis to be relocatedfrom its
existingpositionto the location highlightedin yellow on acopyof the
ConceptualPlanA attachedhereto. TheApplicant shall, at thesametime,
restoretheareabeyondtherelocatedfenceto thenatural,pre-existing
conditionprior to thedevelopmentof theareain connectionwith this
project.

3. Condition2 shall not apply if, on orbeforeJanuary25, 2007,the
Applicant shall haveappliedto and obtainedthepermissionoftheActon
ConservationCommission,in the form of an Orderof Conditionsunder
theWetlandsProtectionAct andActon WetlandsProtectionBylaw, to
maintaintheareaascurrentlyfencedto thenorth andnortheastof the
building. If suchpermissionis obtained,thefencemayremainin its
currentpositionandneednotbe relocatedunderCondition2. Otherwise
Condition 2 shall control.
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4. To ensurethat theApplicantabidesby Condition 2 hereof,the
Applicantshall, prior to occupancyor useof anynewbuilding on the
site,postwith theTownpursuantto Section1.6 of theBoard’sSite
Plan SpecialPermitRegulationscashin theamountof $5,000. Said
amountshallbeforfeited to theTown in the eventthat theApplicant
doesnot achievetimely compliancewith Condition2 hereof. In the
eventtheApplicantdoesachievetimely compliancewith Condition2
or in theeventCondition 2 doesnot applyby virtueof compliance
with Condition3, saidamountshallbe returnedto theApplicant.

5. Priorto occupancyor useof any newbuilding constitutingapartofthe
project,thework shall be madeto conformto thePermitasmodified by
theconditionsset forth below.

6. Prior to occupancyor useof any newbuilding on thesite,theApplicant
shall causeto be installeda fence(of thesameheightandtype ascurrently
existingto thenorth andnortheastof thebuilding) from theright rear
cornerof thebuilding, parallelto theparkinglot pavementline, to the
existingdiagonalfence,approximatelyasshownin blueon thecopy ofthe
ConceptualPlan A attachedhereto. Saidfencemayhaveone gate,up to
4’ wide. Thereshallbe no snowstorageand no parkingor storageof
vehiclesor equipmentbeyond(to thenorth of) this fence.

7. Furtherwithout limitation, exteriorlighting shall be installedasper
Finding 1.5 of theDecision.

8. Furtherwithout limitation, verticalcurbingaroundtheparkinglot and
slopegranitecurbingat theentranceshallbe installed.

9. Furtherwithout limitation, therequiredcustomer/employeesignsshallbe
installed.

10. Furtherwithout limitation, the landscapingshall be completedaccording
to theapprovedPlan.

11. Furtherwithout limitation. 58’+/- of guardrailshall be installedalongthe
westerlyretainingwall asshownon theapprovedPlan.

12. Furtherwithout limitation, thefinal layerof parkinglot pavementshallbe
completed.

13. Prior to occupancyor useof any newbuilding constitutingapartofthe
project,theApplicant shallexecuteand shall causeall mortgageeswith
any outstandingrecordedinterestin thepropertycoveredby the
ConservationsRestrictionto execute,and theApplicant shall deliver to the
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Building Commissionera ftilly executedSubordination,Non-Disturbance
andAttornmentAgreement(in a form reasonablyacceptableto counsel
for theApplicant,theTown andtheMortgagee(s))pursuantto which each
suchmortgageeshall agreethat (a) its mortgage(s)shallbe subjectto the
foregoingConservationRestriction,(b) thecovenantsin theConservation
Restrictionshall havethesameforceandeffectasthoughexecutedand
recordedbeforethegrantof theaforesaidmortgages,and(c) its
mortgage(s)shallbesubordinateto theConservationRestriction.

14. Prior to occupancyor useofany newbuildingconstitutingapart of the
project,theApplicant shall deliverto theBuilding Commissioneran as
built plan from theApplicant’sengineerof recordcertifying that the
projecthasbeenbuilt in accordancewith thePermitasamendedby the
Board’svoteof December19, 2005 and asset forth herein. Theasbuilt
planshallshowall pavement,building anddrainagestructurelocations
aboveandbelow gradein their truerelationshipto lot lines,and include
appropriategradesandelevations. In additionto theengineerof record,
saidplansshallbe certifiedby aMass.RegisteredLandSurveyor.

15. Uponcompletionof thework requiredby theforegoingconditions,upon
thedelivery to the Building Commissionerthe fully executed
Subordination,Non-DisturbanceandAttornmentAgreement,and upon
delivery to theBuilding Commissionerof therequiredasbuilt plan,and
uponcompliancewith all applicablelaws,bylaws,rules andregulations,
theBuilding Commissionermayissuean occupancypermitfor the
project.

16. All otherrelief requestedby theApplicant shall be andherebyis denied.
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17. Exceptto theextentspecificallymodifiedassetforth herein,thePermit
shall remainin full forceand effect.

THE TOWN OF ACTON,
By andthroughthe
Acton Boardof Selectmen,

WalterM. Foster,Chairman

F. Dore’ Hunter

LaurenS. Rosenzweig

PeterK. Ashton

Andrew D. Magee
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