
Townof Acton
BoardofSelectmenMeeting

October4, 2010
ActonTownHall

FrancisFaulknerHearingRoom, Room204
7:00P.M.

Present: ChairmanLaurenRosenzweigMorton, SelectmenMike Gowing,Terra
Friedrichs,JanetAdachi,PamHarting-Barratt,TownManagerSteveLedoux,Town
CounselSteveAndersonandEnvironmentalConsultantJim Okun.

CitizensConcerns: None

I. PublicMeetingto reporton theenvironmentalfinding ofthe
Caouette/SimeoneProperty,StowStreet

ChairmanRosenzweigMortonpresentedtheFAQ sheetregardingCaouette/Simeone
Property. TheFAQ sheetis availableto thepublic.

Mr. Gowingreviewedtheone-yearhistoryof theproject. At the2010TownMeeting
theTownvotedto authorizetheSelectmento pursuethepurchasetheCaouette
propertyundertheTown’s 120-dayrightof first refusalunderChapter61A, which
allowedtheTownto matchthewrittenoffer of developerWestchesterCompany.
TownMeetingauthorizedtheuseof CPA fundsfor thepurchase.

TheSelectmenwentforwardwith an appraisal,andPhaseI ofanenvironmental
study,whichrevealedthattherehadbeenafactoryon thepremises.TheSelectmen
negotiatedwith thefamily to leasebackandkeepthelandin agriculturalusefor ten
(10) years. TheSelectmenauthorizedaPhaseII environmentalstudyanda second
appraisal,which disclosedthattherewaslessacreagethanoriginally thoughtdueto
thedivisionof theMill Pondareaof thepropertyandtherewould beaneedfor
remedialenvironmentalworkon theproperty. Theappraisedvalueof thereduced
acreagewas$1 .04M.

TheSelectmenauthorizedafurtherPhaseifi environmentalstudy. Thefamily agreed
to an extensionoftheJuly closing. TheSelectmenagreedto proposeto Town
MeetingthattheTownpayup to $200Kforcleanup;to datetheTownhasexpended
$34,000with respectto theproposedpurchase.Thereis anongoingattemptto
continueto workwith thelandowner. TheSelectmenhavesetaSpecialTown
Meetingfor October12, 2010to haveaTownvoteon thecleanup,with theclosing
date October26, 2010. TheTownhasincurredexpensesin extendingtheclosing
date,counselfees,title searchfees,surveyexpensesandotherrelatedtransaction
fees.
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Jim Okun,theenvironmentalconsultant,presentedaslide showon theresultsofthe
PhaseI, II andifi environmentalstudies. HenotedthatASTM methodologyhasbeen
usedfor theenvironmentalsiteassessment.Mr. OkunadvisedthattheSuperfundlaw
doesnotrequireperfecttesting andif anownerhasdonereasonableduediligencehe
will notbeheldresponsibleif thereis adelayeddiscoveryof somethingon that
property. TheASTM standardsthattheTownhasusedprovideasfollows:
1. Consulthistoricalrecords.
2. Searchotherlike sites— StandardEnvironmentalRecordSources
3. Checkcurrentorpotentialdrinking watersupplies
4. SiteReconnaissance— look at thepropertyon foot.
5. RecognizedEnvironmentalConditions(RECS),presenceor likeablepresenceof

anypetroleumproducts.

FINDINGS,PhaseI:
Totalpropertyis 15.7 acres.
2 StowStreet,7.5 acres
90MartinStreet,3 acres—residence,garageandfarmland
Mill PondandFortPondBrook, 5.2acres
Not potentialwatersupplyarea
Pesticidesusedin accordancewith law
Easternportionof thepropertyhasanindustrialhistory.

Recommendation:ThatPhaseII (RecognizedEnvironmentalConditions)testingto
beundertakenbasedon thefindingsofpastindustrialuse.

FINDINGS,PhaseII:
IndustrialMill Pondareatestingincludedsoil, groundwaterandsediments.
Thegroundwaterwasrelatively freeof contaminationwith low levelsof napthalense,
belowstatestandards.
Low levelsof fluorine(aPAH) foundin thepondsedimentsatlevelsslightly above
screeningcriteria.
In shallowsoil concentrationsfoundarsenic,lead,PAH andChromiumall above
MassDEPallowances.

Recommendation:To undergofurthertestingto betterdefinetheextentofthe
concentrations.

TESTNG: PhaseIII
PAHsfounddueto coal, coalashandwoodash.
Coal tar presentin surfacesoils.
Chromiumfoundin plus3 valancestate,low; no longerof concern.
LeadandarsenicgreaterthenMassDEPreportablevariance.
Arsenicpresentin threelocationsequalor greaterthanDEPImminentHazarddefault
level of40 mg/kg(meaninga2 hourreportablelevel) andhasbeenfencedby
highway.
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REMEDIATION, PossibleNext Steps:
First option: Securecontaminationsite— grubout indigenousshrubs,coverwith
geotextile.
Putcleansoil overit andreplant.
Largetreesandshrubswould remain.
Activateadeedrestriction.
This optionwouldcostapproximately$50,000.

Secondoption: Removecontamination— After permittingthefirst stepis to remove
all of thetrees,shrubsandremainingfoundations.
Build atemporaryRoadto excavateandtransportmaterials.
Cleansoil broughtin to re-vegetateandre-grade.
This optionwould costapproximately$100,000.

DeborahSimes109 ConcordRoad: Concernthatvegetationtakesup someof the
contaminants.Jim Okunsaidit getswashedoff for themostpart. Ms. Simesis
worriedabouttherisk to animals.

JerryBerke49WinthropAve.: Saidthatfats takeup pollutants,andfor themostpart
vegetableshavesomuchwaterthatcontaminantsgetdiluted. It is importantto wash
vegetables.Why is thepricenotgoingdowncommensuratewith thecostof
environmentalwork? SteveAndersonrepliedthattheTownhasaskedJ.Avery for a
reappraisalin time for theFinanceCommitteemeetingtomorrow.

JohnPetersen6 JacksonDrive: How manysamplesweretaken?JimOkun: 67 plus
20 pending.Coal taris relatedto therailroad? Mr. Okun: probably. Whatis the
sourceof arsenic?Mr. Okun: We don’t know.

ClareSiska,14 StowStreet: Whatis thedifferencebetweencoalcontaminants?Mr.
Okun: Coalashis residueaftercoalis burned--bottomashdenserandsinksto the
bottomandfly ashis lighter andgetscaughtin trapsor goesinto theair. Coal tar was
usedfor makingmanufacturedgasbeforenaturalgas.Coalwasheatedup in water
andasit decomposed,it gaveoff gasand producedacoaltarresiduewith toxic
qualities. Is it reasonableto capthecontaminatedareaandputin parkingfor theRail
Trail? SelectmanGowingsaidthatwasoneconsiderationin thedecisionto move
forwardto purchasetheproperty.

SteveWolfe 28 Mohawk: Statedhis supportfor openspacebutwould like to be
prudent. Whatmight triggertheneedfor additionalsampling? Mr. Okun: Youcan
neverknoweverythingaboutaproperty.But you do areasonablejob. Onesample
would notgive meacomfortlevelbuteighty-sevenis aprettygoodreflectionofwhat
is there. I amcomfortablewith that. In sampling,we look attheareasthat seem
problematic.Manyofthependingsamplesarefromthefarm area,whichwill givea
bettersenseof theeasterlyendof thecurrentfield area.Mr. Wolfeaskedwhethera
developerberequiredto do asamplingon agriculturalland. Mr. Wolfe thinksthat
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thetanneryis thecauseofthearsenic,andaskedabouttheanalysisof thesediment
andthewater?Mr. Okun: Sedimentsampleshavebeendonein thepondandonly
fluorinewasabovedetectionlimits. Mr. Wolfesaidthedeepestpartof thepart
would betheplaceto test. Mr. Gowingnotedthatthepondis fedby abrookandhas
continuousmovement,soif anythingwereto becaughtit would haveto bein the
elbow. Mr. Okunsaidthatsedimentscloserto shoreweremorelikely to beof
concernto theenvironmentandhumanhealth. Mr. Wolfe askedif later sampling
uncoveredcontamination,would theTownbeliable. Mr. Andersonsaidit wasa
possibilitybutnot likely.

CarolStone24 Liberty Street: Thefarmhasbeengoing for 24 yearsandproduceis
sold in manyplaces.Oncesomethingis in themuckofthepondit is pasthistory.
Doesnot meanthereis contaminationtherenow.

Bill Klauer70PiperRoad: How deepis thecontamination?Mr. Okun: Thetopfoot
of soil, surfacecontamination.Mr. Klauer: Kimballs hasbeenouta centurycan’t
youjust capit? Mr. Okun: Yes

RobHoughton,92 Martin: if you havedoneduediligenceby theASTM standards,
do you standby theseresultsandfeel it is aproblemthatcanbesolved?Mr. Okun:
Yes,well within my comfortzone

AnneForbes,25 Martin Street: Canwecrafta two- partrestriction: agricultural
restrictionon thefarmedareaandconservationrestrictionon thecontaminatedarea?
Mr. Anderson:TownMeetingapproveda conservationrestrictionon all oraportion,
with theSelectmento decidehowmuch. Sothereis flexibility for theSelectmento
decidethatsomelandshouldbeoutsideoftheconservationrestriction,or insidewith
agriculturalprovisions.

Ms. Siska: Given theagriculturalhistoryofthetown, isn’t it possiblethatmanyofus
live in homeson landoncedfarmedandcontainingcontaminents?

TerryMaitland , Martin Street: TheFAQ sheetis verygood. Given thehighercostif
thesoil is hazardous,wherebetween$ lOOK and200Kdo you honestlythink this will
be? Mr. Okun: Thesoil is nothazardoussothepricerangeis now $50K— lOOK.

Mr.Stone: Wehaveahorsefarm andStonefieldFarmusesourfertilizer, if Caouette
turnsinto housinghis farmmightnot surviveandit wouldbea lossfor theTown.

LeighDavis-Honn105 SchoolStreet: Lastyear’scitizensurveyshowedthepriority
is to preserveopenspace,particularlythis farm. Now thatthecleanupcost
potentiallywill bemuchlower, whatwill theSelectmenusefor criteriain deciding
whetherto supportthe articlefor TownMeeting?Mr. Gowing: The Selectmenare
trying to takethelargerview. Thefarmis animportantpartofhistoryof thetown.
But wearetrying to exercisefiduciaryresponsibility.Thearticleis goingto Town
Meetingbecauseit really is yourchoice,andrequiresa2/3 vote. Ms. Davis-Honn:
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Whatis Fincom’srole? ChainnanRosenzweigMorton: Fincomprobablywill base
its decisionon CPA money,local tax monies,statemonies,using thefarmfor
farminginsteadofhousingwhichwould differently affectthetax base.

JoeRobb 3 HosmerStreet: In someareastherehasbeenlots of sampling,in other
areasnot. Arethereplansfor additional sampling?Mr. Okun: We arevery closeto
done. We havea fewoutstandingsamplesthatwill fill in gapsandprovideabetter
delineation.

MaryMichelman,ACES: My concernis theremainderof thesitehasnotbeen
lookedat. In thefuturethatmighthaveto happen,to protectfutureusersandlimit
exposureif theuseschange.ACESwould requestaconservationrestrictionthat
wouldapply to theentirepropertyandthatwould restrictusesof theproperty,with
evenmorelimits on theuseof theareathatrequiresremediation. if theproperty
movesout of agricultureusethereshouldbeatriggerto testagainfor differing uses.
ACESwould like amandatoryintegratedpest-managementplanandreportsto the
Townduring theleaseperiod.

PeterAshton105 OldeBarnWay: Will theSelectmantakeapositiontonight?
ChairmanRosenzweigMorton: No, wehaveinformationpendingon majorissues.
Mr. Ashton: Could theBoardprovideadraftconservationrestrictionordescription
of limitations on potentialusesfor thispropertybeforeTownMeeting? Mr.
Anderson:It is betterto developthelanguagelatervia apublic process.

CharlieKadlec: Is thepropertyno longerunder61A? Mr. Anderson:Dependingon
backtaxeswhich I believehavebeenpaid,a yearfrom now thepropertywill no
longerbeunder61Aandtherightof first refusalis up. Mr. Kadlec: Is theTown’s
optionto buyoveron Oct 26? Mr. Anderson: if theTowndoesnotopt to buy, the
propertyownercango backto thedeveloperandcloseon thatdeal. Or thedeveloper,
giventhenewinformation,canoffer anotherdeal,whichwould givetheTownthe
rightof first refusalagain. Thepropertyownercantakethepropertyoff themarket,
waita yearandthenput thepropertyon themarketagain. Theonly certaintyis that
theTownhasthepropertyunderagreementfor a certainpricewith atimeframethat
is certain. Mr. Kadlec: if thetown getsasecondbitedueto anew offer from the
developer,it wouldneedto happenby nextJuly? Mr. Anderson:Yes.

Mr. Gowingclosesthehearingto thepublic.

Mr. Anderson:With theadditionalenvironmentalsamplesandarevisedappraisal
coming,theBoardshouldscheduleanothermeeting. OpenSpaceandFinComwill
bemeetingbeforeFridayon this matter. OnFridaymorningtheSelectmenshouldbe
ableto reflecton adecision. TheBoard’srecommendationneedsto bedonebefore
TownMeeting. Onetechnicalityis thatCPAmoniescanbeusedonly up to the
appraisedvaluewhich is likely to be lessthantheamountTownMeetingoriginally
approved. Thedeltabetweentherevisedappraisalandpurchasepricewould needto
comefrom thegeneralfunds. No motion to coverthis is on thewarrant. Sothe
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Selectmenwould needto extendthewarrantto coverthis. TheBoardwouldneedto
extendfrom TuesdayOct

12
th to Monday October

25
th for afinal vote.

ChairmanRosenzweigMorton: Thebalancefrom theCPAfundsoriginally approved
would go backto CPC. We will postall this informationon theTownwebsite.

Mr. Ashton: TheOpenSpacemeetingis on Fridaymorningfrom 7:30 to 8:30.

ChairmanRosenzweigMorton movesthattheBoardholdaspecialmeetingregarding
theCaouette/Simeonelandon Fridaythe

8
th of Octoberat 8:15AM. Mr. Gowing

secondsandthemotionpasses.

Ms. Friedrichsaskedif thepropertycanbeclassifiedasaSuperfundsite. Mr. Okun:
No thereis no to avery low possibility.

Ms. Friedrichs: I believein openspace.I believethatit maintainsourquality of life,
andpreservingit whereeverpossibleis theright thing to do. I understandthatthe
appraisedvalue,while we’re heldto it for CPCfundsis oftennot the“real” market
valueof aproperty,asevidencedby adeveloper’swillingnessto paymorefor a
propertythantheappraisedvalue. I amwilling to paymorethantheappraisedvalue.
How muchmore? I’ve lookedatthestudieswhich indicatetheincreasein nearby
propertyvalues,up to 1,000 feetawayfrom openspace.And I believethatup to
$500Kmorefor theproperty,abovetheappraisedvalue,includingcleanup would
still bewell worth it. I havequestionedourconsultantsandbelievethat therisksare
low, comparedto therewards.

Ms. Harting-Barratt: Whenapropertyis contaminatedandpurchasedwhat is the
liability downtheroad?Mr. Anderson:Thecurrentownerhasliability, theformer
ownerhasresponsibility,theoperatorhasresponsibility,anyonetransportingon the
propertyhasresponsibility,andanyonewho exacerbatestheproblemhas
responsibility. Thereis awide varietyofpersonsliable. No onecaninsulate
themselvesfrom theEPA. But theowneris themostconspicuous.We aretrying to
avoidliability by doingduediligence.TheTownhasagreedby testingto be
responsiblefor thefirst $200K. Ms. Harting-Barratt: Aroundthetracksdid you find
anything? Mr. Anderson:We did not testthetracksastheyarenoton theproperty.
Thetestingnearthetrackwastoo far awayfor anyeffectfrom leaching.Ms.
Harting-Barrattsuggestedraisedbeds: you couldbring in cleansoil andtestthesoil.

Mr. AndersonnotedPeterAshton’ssuggestionthat theBoardproposeconservation
restrictionlanguage.Mr. Andersonhighly recommendsthat thatBoardnothavea
conservationrestrictiondefinedfor this vote. It shouldbevotedlaterafterpublic
input anddeliberation. TheBoardagreeswith TownCounsel’sadvice.

Ms. Friedrichsmakesamotion for SteveAndersonandJimOkum to attendFriday
morning’smeeting. Mr. Gowingseconds,all votedin favor.
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Ms. Harting-Barratt: if the land is cappeddo weneedmonitoringwells? Mr. Okun:
We arenot worriedaboutleaching,but thereprobablyshouldbeayearlycheckby
DEP..

Mr. AndersonasksthattheBoardvotetonightto authorizetheTownManagerto
makeavailablethedraft supplementalenvironmentalstudyanddraft supplemental
appraisalof theCaouette/Simeoneandpossibledraftarticlesandfor thoseitems to be
placedon thewebsitefor public reviewafterforwardingto thepropertyownersout
of courtesy.Ms. Friedrichsmovessuch,ChairmanRosenzweigMorton seconds,all
votedin favor.

II. Approvalof RegulatoryAgreementfor 99 ParkerStreet

Ms. Adachiexplainedtheneedfor the,agreement,whoseprovisionsareboilerplateand
ordinarily cannotbechanged.TownCounselhasreviewedthedocument. Ms. Friedrichs
statedthatthis is aLIP projectunderChapter40B. Shewonderedwhathappensif
ACHC cannotfind eligiblebuyers.NancyTavernierof theActon CommunityHousing
Corporationstatedthatif no eligible buyercanbe found,a non-income-eligiblebuyer
maybuy, but thepropertywill remainsubjectto thedeed-restriction,which limits price
increases.ACHC doesits bestto find buyersthatmeetthecriteriafor eligibility. It is
rarethattheycan’tfind anyone,asthereis oftenawaiting list. On aresale,theowner
notifies ACHC andtheprocessof finding abuyerbegins. Ms. Friedrichsaskedwhenthe
public getsto seethecertifiedpost-developmentprofit report. Ms. Tavernierstatedit is
doneby aseparateaccountingandis a publicdocumentthatis availablefor anyoneto
see. Mr. Gowingmovesto approvetheRegulatoryAgreement,motionpasses
unanimously.TheChairmanwill sign theregulatoryagreement.

III. Selectmento takepositionson SpecialTownMeetingWarrant(Discussionof

timing of theTownMeeting)

TheBoarddiscussedthearticlesin theOctober12 warrant.

1. Takeup discussionof recommendationson Friday.

2. TownManagerSteveLedouxsaidthereis no agreementon unioncontractsatthis
time; andherecommendspassingoverthis article. Ms.Harting-Barrattmoves,
Mr. Gowing seconds,all votedin favor ofpassingover.

3. Mr. Ledouxrecommendspassingoverthis articleasthereis apetitionpendingfor
MunicipalPropertyemployeesto breakawayfrom theHighwayUnion.
Bargainingcannotoccuruntil thepetitionis resolved.Ms. Harting-Barratt
moves,Ms. Friedrichsseconds,all votedin favor ofpassingover.
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4. Thisarticleis to allow therail trail to be treatedasapublic way. Ms. Friedrichs:
Hastherebeenanyfeedbackfrom propertyowners?TownPlannerRolandBartl:
No, weheldapublic meetingthatwasnotwell attendedandputapublic noticein
thenewspaper.Ms. Friedrichs: Wouldthis allow for thetaking ofmorepublic
landthannecessary?Mr. Bartl: This is only aprecautionarymeasureandwould
allow, for example,for grading,drainageorutilities etc. Until thedesignis
furtheralong,it is hardto saywhatwouldbe affected. Mr. Gowingmovesto
recommend,Ms. Harting-Barrattseconds,4 votein favor, Ms. Friedrichsabstains.
Thearticleis recommended.

5. Amendzoningby-law for signs. Thisarticleallows for exceptionsfrom sign
zoningfor certainsituations,allows thePlanningBoardto granta specialpermit
in certainsituations,andallows certainconditionsfor signillumination.Ms.
Friedrichs: How doesthis affectneonsignsin thehistoricdistrict?Mr. Bartl: It
reallydoesnot changeanything,butjust insertsmissingcross-references.Ms.
Adachimovesto recommend,Ms. Harting-Barrattseconds,all vote in favor.

6. Rezoningof 28 EsterbrookRoadandaneighboringpropertyat 22 Esterbrook
Road. Theownershaveagreedto a landswapthatwill allow theownersat 28
Estabrookto replacetheirhome,andmakeboth lotsconforminglots. The
PlanningBoardhasrecommendedthearticle. Ms. Friedrichsasksif thechange
will allow alargerhouseto bebuilt. Mr. Bartl saysyes. Ms. Friedrichswould
like to seeasketchofhow big thehousecouldbebeforeshewill votefor sucha
change.Ms.Harting-Barrattmovesto recommend,Mr. Gowingseconds,4 vote
in favor, Ms. Friedrichsvotesagainst.Thearticle is recommended.

Ms. Adachimovesto adjourn,Mr. Gowingseconds,all votein favorof adjourning.

Chairmanof theBoard,LaurenRosenzweig

Date

RecordingSecretary,MaryjaneKenney
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Town ofActon
• BOARD OF SELECTMEN

October 4, 2010
7:00 P.M..

Room 204(Francis Faulkner Room) Town Hall

MEETING AGENDA

1. Public meeting to report on he environmental
finding of the Caouette/Simeone Property,
Stow Street

2. Approval of the Regulatory Agreement for 99
Parker Street

3. Selectmen to take positions on Special Town
Meeting Warrant (Selectmen to discuss timing
of the Town Meeting)
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