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determine whether there was a restriction on the number of homes which could be
acbomrnodated as it was clearly a shared driveway off a private way, when
created in 1980.

4. •There is insufficient width to provide safe access and egress to children, elderly,
pedesfrians and animals having to use the access to exist the development for
schOol, hopping or other pedestrian trips.

5. The addition of the number of daily trips over the yards of the three lots in
question would seriously affect the quality of life of those homeowners.

6. There are sensitive wetlands and flooding issues. in this vicinity.

The Plans ubmitted to support the application are intentionally misleading to the
Conservation Comniission, to the abüttërs and to the presentation process, in the
following regards (See Plan annexed as Exhibit “C”. We have noted the discrepancies
with red hotations as follows: -

I. The Plan depicts a 20’ right of way from Nonset Path, over Lots 14A* (shown on the
Plan as #107), 15 (shown on the Plan as #109) and 16 (shown on the Plan as No, 111). In
fact, the right of way is only 14.82’ wide from Nonset Path in a westerly direction a
lineardistance of 119.99. The right of way was originally designed to be 20 feet in
width, but was modified to 14.82’ along Lot 14A in 1984. (This is confirmed by the Plan
of Land owned by Purvis Realty Trust, dated September 18, 1984, recorded with
Middlesex Deeds in Book 1192 of 1984, a copy of which is annexed hereto as Exhibit
“B”). The Developer’s plan conveniently neglects to reference the 1984 plan and the
narrowing of the mouth of the right of way. The modification to sideline of Lot 14A was
necessary to effect a lot line adjust of Lot 14A when the builder placed the garage in
violation of the Acton zoning setback, and was required to convey the fee in a portion of
the right of way & utility easement to the Lot l4A owner to remedy the setback so that
the garage would be 32’ from the edge of lot line.

It is further confirmed by a Superior Judgment ofthe Land Court of the Commonwealth
ofMassachusetts when the owner ofLot 16 brought an action against the Lot 15 owner to
establish his rights to the access easement in 1991. In that decision, the Judge affIrmed
that the “twenty aater reduced to fourteen and 82/100,) foot... .strip...provides the
plaintffs (Lot 16 owners) with access to and egress from their land and Nonset Path
See Exhibit ‘E”, Page 2.

*for purposes of this letter Lot 14 and 14A are one and the same lot, the original number
being 14, but the changed configuration to adjust the lot line resulting in the new lot
number 14A

2. The Plan bears a legend that the current right of way and utility easement is 20’ and
that the pavement can be “widened and resurfaced to improve access”. Because the first
119.99 feet is owned by the Lot 14A owner (see above), the right of way cannot be
widened any more than that from Nonset Path a linear distance westerly for 119.99 feet.
The rest of the right of way similarly is restricted to a 20 foot width and the developer has
no right to increase that width.



3. The developer’s Plan depicts a 50’ “Wide Utility Easement” as shown on a Plan of
1978. This is intentionally misleading to suggest that it is limited to utilities and there are
no alternative rights of way for the Developer to access the development. In fact, the
more recent plan in 1980 (Exhibit “A”) changed this 50’ strip from “utility” only and
denoted it as “Right of Way and Utility Easement” precisely because it was intended that
this developer access his land over the 50’ right of way and utility easement directly from
Nonset Path and not through the house lots numbered 14A, 15 and 16.

4. The Plan states that all construction methods and materials shall conform to the Acton
Zoning Bylaw. The property however proposes to use a drive in an R-2 zone to access
development in the R-A zone, which the Town Planning Director, Roland Barti,
concluded was not in conformity.

There are additional legal arguments supported by the chain of title and the law of
easement that also suggest the developer may not have rights of access over this right of
way, which are reserved for presentation before the Planning Board or the Zoning Board
of Appeals as the process moves through the various permitting stages.

This letter is written with the intent that the Planning Board become involved in the early
stages to discourage and deny the development of this number of homes having their only
means of access and egress through a 14.82 foot wide driveway alongside and through
the property of the three landowners.

Thank you for your consideration.

Very truly yours,

SHERRILL R. GOULD
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recorded with said Deeds, nook 182, ?aq End an4 also by the

4 ter of Lot .4A cn the Latter plan.

The aiktifs neve or iary qiuant, and their sotion

wa arqed by their coinsel on (ay 2z, 1991 at which hearing

nther the defsrdants nor their counsel appeared. Aftat

crzBideratlcn of the oral argiaenz, the, zeoranr3a of law filed on

behelf of the plaintiffe xd th.e d.ocuinexztary evidence, it is

AD7UDGED arni ORDERED that there are no con reverted issues Of

ateriaJ. facte, n4 ary udqment properly uay be zitd; and

it i also

ADJUDGO and OD! that the plaintiff&‘ motion be granted.

The p3.as in the chains of title to the three properties

served, by the common riveay shaw a twenty later reduced to

frten and 2/lOO) foot and. a thirty foot widc otrip of land

rnaing fron Nonet Path across T.1ot I4, 15A and 16. The p3,ans

dencinate the str3. as a “Ritht of Way and. Utility E .mant. The

common ixiveway was constructed by the developer wit.in the riqht

of way, and it proJ1.de$ the plaintiffs with access to and J&55

: from their Land an Nonset Path. tt j apparent Ofl the ground.

The portion of their Lot 16 which fronts on ?ons.t Path has

uetLede constrictions so use of the right of way is vital.

The date dents aired. title to their hoa from (arlborcuqh

co-operative Bank by dead dated Septenbar 14 l9& and cczcied

with sa.d. Deeds, soak l947, Page 493 end had actual notice of the

exitaa# of the right of way to which according’ly they take
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riqtt cf way a1o shciw on e plar in te chains ot title; th

deeds and tha plans are read together i constUing the rigbt of

th€pa.rtiss.

since the p2.aintifs have the riqht to ue said way for all

• p-poez, G. L. c • 187, , the dezants 0a21zaot intere with

their use or obetct the way ii any maiine. V.

________________

s Mass.. App. Ct. 36S, 65 (197g). Th

plaintiffs also have the right to make reascnable repaIrs and

iiproveents to the way, Ijgcjfl y. 323 LaGs. 169, l7

and casee oitei (1948) lenn v. Poole, 3. (ass. ,pp. Ct, 292, 26

c.9u1). Moreover, the owner of the serviet estate WY riot

interfere with the making of rspair3 “reasonab1y necesry to the

7 proper use ai enoy12le-nt of tiii eaeent’ by the ori.fitted estate.

1t. .o1ypke R Coz-p. v.. Jealty Corp., 2$ Ness. 513,

!14 (1937).

While the ewnez of the erviet tenement, the efen4ants

cannot interfere rith the plaintiffa’ t the 1oig standing rule

in thJ CO1UDonwea1th inez1ates the own of the land, aeeit some

covent or aqreemerit, from any duty c: repair,. oie V. erciYkl,

5 Picc (22 Mass. 485 (187), except iere such owner undertakes

to resurface the esscnent, in which caa it must be equally Lfe

azKl suitaI1e tor peesage a wes the ‘tay when oriqirially created.”

JCtra!. RaJ.1.rPa v. 4Z Mass. G9, 7 (i..9)
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