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iy elignts appose the praiect currertly in review before the Couservation Commi:szios
cortn seliowing reasans:

s originaily iniended to provide access and spress for only G
d 16, as shown on a Plan of' land in 1987 (Exhibit <A™,
2. in;; access 15 1ot of suitable adequacy, width and grade to provide saje acoess and
"gzc« 1> the numiber el homes the applicant is propesing, having a wigth of
N 14.&2 feet from Nonset Paih, a linear distance of 119.99 feet. (Lxiabir “R™Y
3 The deeds do not clearly reserve rights over this access and egress 1o the
Aeveloper's o sareel, 1t shouid be o arefully reviewed by the Planning Board i



determine whether there was a restriction on the number of homes which could be
accommodated as it was clearly a shared driveway off a private way, when
~ created in 1980.

4. There is insufficient width to provide safe access and egress to children, elderly,
pedestrians and animals having to use the access to exist the development for
school, shopping or other pedestrian trips.

5. 'The addition of the number of daily trips over the yards of the three lots in

- question would seriously affect the quality of life of those homeowners.

6. There are sensitive wetlands and flooding issues in this vicinity.

The Plans submitted to support the application are intentionally misleading to the
Conservation Commission, to the abutters and to the presentation process, in the
following regards (See Plan anriexéd as Exhibit “C”, We have noted the discrepancies
with red notations as follows: -~

1. The Plan’depi_cts a 20’ right of way from Nonset Path, over Lots 14A* (shown on the
Plan as #107), 15 (shown on the Plan as #109) and 16 (shown on the Plan as No. 111). In
fact, the right of way is only 14.82° wide from Nonset Path in a westerly direction a
linear distance of 119.99. The right of way was originally designed to be 20 feet in
width, but was modified to 14.82 along Lot 14A in 1984, (This is confirmed by the Plan
of Land owned by Purvis Realty Trust, dated September 18, 1984, recorded with
Middlesex Deeds in Book 1192 of 1984, a copy of which is annexed hereto as Exhibit
“B”). The Developer’s plan conveniently neglects to reference the 1984 plan and the
narrowing of the mouth of the right of way. The modification to sideline of Lot 14A was
necessary to effect a lot line adjust of Lot 14A when the builder placed the garage in
violation of the Acton zoning setback, and was required to convey the fee in a portion of
the right of way & utility easement to the Lot 14A owner to remedy the setback so that
the garage would be 32’ from the edge of lot line.

It is further confirmed by a Superior Judgment of the Land Court of the Commonwealth
of Massachusetts when the owner of Lot 16 brought an action againsi the Lot 15 owner (0
establish his rights to the access easement in 1991. In that decision, the Judge affirmed
that the “twenty (later reduced to fourteen and 82/100) foot....strip...provides the
plaintiffs (Lot 16 owners) with access to and egress from their land and Nonset Path”.
See Exhibit “E”, Page 2.

*for purposes of this letter Lot 14 and 144 are one and the same lot, the original number
being 14, but the changed configuration to adjust the lot line resulting in the new lot
number 144

2. The Plan bears a legend that the current right of way and utility easement is 20° and
that the pavement can be “widened and resurfaced to improve access”. Because the first
119.99 feet is owned by the Lot 14A owner (see above), the right of way cannot be
widened any more than that from Nonset Path a linear distance westerly for 119.99 feet.
The rest of the right of way similarly is restricted to a 20 foot width and the developer has
no right to increase that width.



3. The developer’s Plan depicts a 50° “Wide Utility Easement” as shown on a Plan of
1978. This is intentionally misleading to suggest that it is limited to utilities and there are
no alternative rights of way for the Developer to access the development. In fact, the
more recent plan in 1980 (Exhibit “A”) changed this 50° strip from “utility” only and
denoted it as “Right of Way and Utility Easement” precisely because it was intended that
this developer access his land over the 50° right of way and utility easement directly from
Nonset Path and not through the house lots numbered 14A, 15 and 16.

4. The Plan states that all construction methods and materials shall conform to the Acton
Zoning Bylaw. The property however proposes to use a drive in an R-2 zone to access
development in the R-A zone, which the Town Planning Director, Roland Bartl,
concluded was not in conformity.

There are additional legal arguments supported by the chain of title and the law of
easement that also suggest the developer may not have rights of access over this right of
way, which are reserved for presentation before the Planning Board or the Zoning Board
of Appeals as the process moves through the various permitting stages.

This letter is written with the intent that the Planning Board become involved in the early
stages to discourage and deny the development of this number of homes having their only
means of access and egress through a 14.82 foot wide driveway alongside and through
the property of the three landowners.

Thank you for your consideration.

Very truly yours,

SHERRILL R. GOULD
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2 LAND COURT

% {SEAL DHPARTMENT OF THE TRIAL COURT

g MiddiRsex, B5S. Miscellaneous

: : case No. 154394

RICHARD R. KEENAN and y

; LINDA M. XEENAN,

4 Plaineiffs ]

.ﬁ vE. : 1

b , . ORDER GRANTING THE

PRASAD R, KOMMINENI and y PLAINTIFFS' MOTION

RRKBA C. KOMMINENI, POR_EIMMARY JUDCGMENT

{35 Defendrnts 1

In thnis action the plaintiffs, Richard R. Keenan and Linda M.
Keeran, seek a parmanent injunction restraining the defendants,
Prasad R. Komuineni and Rekhs C. Kemmineni, from obstructing tbe
wight of way by which the plaintiffs pass snd repacs to and frow
their howe and Ronget Path inm Acten in the Cpunty of Middlesex and
5‘” a deslaratlion as teo their right to use, nmaintain and enjoy the

common driveway serving their home on Lot 16 on a plen entitled

10.69

"racord Plen of Lend on Nonget Path Great Road and Henley Road,

19

Acton, Mass,”, dated July 18, 1980, drawn by Rolan Engineering
Service, 21 Davis Road, Acksn, MA 01720, and recorded in Middlesex
Souty District Registry of Deeds, Book 24184, Page 1l4. wt isa
is owned by the defendants and shown on a plan enkitled *Plan of
zand in Acton, Mass., Cwned by Purvis Realty. Trust, scale: 1Y =
20', deated September 18, 1984, revised Octobexr 5, 1984, revised

43D 83/85,9) 7143152

January 15, 1985, David W. Perley, Civil Engineer, concord, Mass.!




JUN,ZOTS001 10:06 93782644990 GRAHAM HAR3IP 005 Ui I
VS/20/01 " 08:12 FA 817 484 1601 HIDPLY REG-OF DEEDS o P'anus

[ R

ST TR P L PP

4%

B21399 P506

recerded with said Deeds, Book 15822, Page End and also by the
owners of Lot 144 on the latter plan.
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The plsintiffs nmeved for suwmmary judgment, and theixr woticn
; was argued by their counsel sn Nay 23, 1991 at which hearing

) nejther the dJdefandants nor their counsal appeared. After

" emnsideration of ‘the oral argument, the senmcrandws of law filed on
behalf of the plaintiffs and the documentary evidence, it is
ADJUDGED and URDERED that there are no controvarted issues of

5 BT e i

paterial fackts, and swmmary Jjudgment properly may he granted; and
it ie also

T Tieene

. ADJUDGED and ORDERED that the plaintiffs' metion be granted.
The plans in the chains of title to the three properties

served by the common driveway show a twenty (later reduced to
fourtean and §2/7100) foot and a thirty foot wide strip of Land
running from Nonset Path across Lots 14A, 154 and 16. The plans
deneminata the gtrip es a "Right of Way and Utility Eesement!. The
common driveway was constructed by the developer within the right

of way, é.nd it provides the plainktiifs with acecees to and egrese

fron their land and Nonset Path. It is apparent on tne ground .

The portien of theilr Lot 16 which Eronts on Nonget Path has

wetlande eonstrictions se use of the right of way is vital.
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ne defendants acguired title to their home from Marlborough

! ' Co-operative Bank by deed dated Septenbexr 1.4‘. 1988 and recorded
with ssid Deeds, Book 19347, Page 438 and had actual notice pf the
existance of the right of way to which accordingly they take

JERRC R
AP AR

'W-—‘*w

=y R A R S SNy SR TSRO R,



990 GRAHAM HARSIP #0051 P.003/005
.7 484 1601 MIDDLX REG-OF DEEDS

Bl St et

Ry s i

e

PRSI

-

e paen T Tl

S L Retae

an

FIRTNS WO

B21399 PsSa7

suibject. Anderseong v. Devries, 320 Mass. 127, 132 (19%50}. The
Tight of way also shows on the plans in the chains of title; the

deeds and t:ha plans are resd together in construing the right of
the parties.

Since the plaintiffs have the right to use said way for all

T purposes, G.L. ¢, 187, §5, the Jdefendants cannot interfasyxe with

their use or obstruct the way in any mu.‘ Texpn, Ine. V.
Holvoke. Machine Cp,, 8 Mass. App. C%. 363, 365 (1979). The
plaintiffs alse have the right 4o make reagcnable rTepairs and
improvements to the way, Hodgkins v. Bianghini, 323 Mass. 165, 173
and casee cited (1948}, Glenn v. Pogple, 12 Mass. App. Ct. 292, 296
{1981y . Horeover, the owner of the servient estate may not
interfere with the making of rvepairs "reasonably necessary te the
proper use and enjoyoent of the sasenent” by the bemefiktted estete.
¥t Holyogke Realty Corp, V. Bolynke Realty Corp., 298 Mass. 513,
814 (1937).

¥hile the ewners of the servient tenement, the defendarnts
cannet interfere with the plaintiffs! use; the long standing rule
in this Commonwealth insulates the owner of the land, absent some
cpvenant ©ur agreement, Srom any duty of repalir, Jones v. Perciveml,
5 Pick (22 Mass.) 485 (1827), except whers such owner undertakes

to yesurface the easement; in which cage it must "be egually safe

and suitable for passage as was the way when originally created.”
New York Central Rajlroad v. Aver, 242 Mass. 69, 75 (1922).

Bood
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2 To the extent, BowsVer, #hat the driveway is situnted on Lot
: 144, thsﬁ the defendants aze chligated to share i;x the cost 'of any
é repairs proporticnate to their use of it.
} By the aourt: [Sullivan, T}
?2 Attest:
-'E cnarles We Prombly, J%-
i Recorder
: pated: May 30, 1991
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