
This is a copv of electronic correspondence sent to Assistant Attorney General loseph Rttccio front DHCD Chief
Counsel Alexanrler l\hiteside. The resDonse to this ntemo follows.

From: Whiteside, Alexander (OCD)

Sent: Monday, November 1 5, 2OO4 4:22 PNl
To : tose ph,Ruccio @a go"state.ma.us'

Subject: Municipal Leasing for Affordable Housing

In recent months a number of municipal i t ies have come to the Department of Housing and
Community Development for advice with respect to the applicability of the bidding laws to mu-
nicipal leases of land for affordable housing. DHCD is the state's housing agency (of which I
am Chief Counsel) and is a prime proponent for creation of additional affordable housing. We
recognize that there are cases where municipal leases of land (rather than outright transfer of
the fee) are necessary if affordable housing is to be cre.ated on the land and that development
of such housing would in most cases not be possible if private developers were required to
comply with the bidding laws. However, we believe that with care these private developers can
construct affordable housing on land leased from municipalities and not be subject to the bid-
ding laws

We have written the attached memorandum in an effori to provide guidance to municipalities
and private developers on how to avoid the pitfalls when dealing with municipally leased land.
As you will see we have used your letter of 10/1 7rc3 as a starting point and added a fair
amount of further elaboration. We should very much appreciate comments and suggestions
from your office on the memorandum since these views are so important. We recognize that
there are constraints on the advice which you can give but hope that you can advise us
whether your office detects any flaws in our reasoning or in our conclusions or whether there
are other areas which should be further developed.

We receive frequent questions about our views on this subject. We also attend a number of
meetings where the matter comes up. We have offered opinions with the caution that the opin-
ions are subject to being updated or modified. The sooner we know your views on our views,
the better we will be able to give sound advice. Thanks in advance.
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Tr{E couuoNw,EAlTrr oF MAssAc}rusETts
Omrcg oF THE ArrcnNEy GpNrner

Org AsruuRToN pr.rce
BosroN, M*ssicnrrsrrrs 02 1 0g- ligt

Trrours F. Rrnly
AtToclrEv Gewtg,qr

Alcxrndar Whitasids
Chief Counscl
Msssschusstb Dqormmt of
Housing & Cornmmity Developrnncnt
1@ Cuabddge S$c€t, 3'a Hbqr
Bostou" IvIA 02114

(617't 127-nffi
s^vcmgo.E[8lc.mr"u{

Re: Muuicip*l teasing for Affordrbte Houdlg

Dear Mr.'Whitmido:

This is in resporuro b your lgtrer of n:ovemb er L7, Z004,in uftich )rcu esk for
corffients on frs mwnsffiildun Eeootxlpssyiug yottr 1ctt6. Tha mcmotsrlitm. addtwres
the applica$itity of the bidding lrvr$ for public soustilction io mrrniaipal lessa$ thet
cotrsmplaE tbe cnnstnrction of affor{sbla husiagby r private dovalqper on public land
(atrordeble housing leasis;, In &s mmorqfuq yoil c,sal,rOc thd n;qh e lesuo wiil not
impl'icateg*3*t eo loag as it conteins ce{tdn t€rtrnn" Bss6d on ou bid protest
dccisinn,lfsryrFnelae*Rc$owl Coupsil arcaf?€etsrs n..f'f,v of Pifiq$plfi (Asssst 13,
2004) (tha W.ahmnah Park decision), w" "gre".l 

-

The,WhhsonLah Pffk dsciricrn cluifid the Factors that we lrrodd cweider, and the
wsight to bc aroibutsd to ggch to dslcmxing whet{er the biddiqg laws frr public
ccnstrustiou smlyto ac, afp:drblchorrEiag lar*c.a Ar issue tnere Tras a $i ticenso
agreefi€nt fsr a Ptrk ownod by tho City oflittsfield (thg City), but the rudcrlyins issue
wes tba cams a$ t&at ddrersod b )ottr mcrmrandum. IhE liceuse rquirod &u prhrate
licensee to 'frunidc profcssisttsl bsaeball grmce st the P&dC' and to perforn yearly
reuoystions to ths Par&purnrmtto a "{finnnsia{ frrnmla-" Wshcpnah Park rt 4-l

Befbrs re*chirry the licensc *grcmcn{ \ra discussed @ 406 Mnss.
8?3 (1990), Torur'r ofPJyqguth v. snou, Ng. 9&0252-A $dars" Super Jm- 14, 1993), nnd
S.M. Buildss. hc, y. Eg'nrrr of Hgrn"qtnbla l8 lvfasg. App. 664 (1984). V/e cited f{elmcs

Fcbruary l?,290s

'mds btt6f *ouldsotbo csiltitrucdrs alegal ophion (hrrrbilityto rtudcr tcg.I6Figions anctrd{ arrly o
cgidu r?qucrtr by rntr sfficirk, dictrict armneys, ard cwiltptl of &s lpgislertro. Stl .lvf,G.L c. t 2
$$3,6 &rd 9.
t With rrtpact b nph corylcx Mding irsueq ne $4ffr[y do rot ftrn poc*dmr tutlarl t&p fuo16 or r
slndk iisuc tnr basa &* rubjact cf,rb*d pro'teel thc sdrftrsdel bi{prolartrmcc*i onsuog a &oro'lrgb
trcdmprd crf ru idnffil$up. Wtca ns bcil a bidlnotu* sd,rondc r docirioo, w lri rcting in otu
c'sforccmrrt crysiff. &e M.O. L. c. 119, $ 4,4g (cliaalng &* Attrnay Aacrrl qri& &s rcspos$ibility
for coforcing tle biddiqe stnhreo fsr pntb$c irodrs arrd btdl4in{S pmjecu, rud fts deogn€r lclscdon Inr}.
r A @y of thc dccbim tu rttxc.hrd b trir l!ffi.
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for thc proposition that'.l{thcre a$ qgefiit euten into a conskucrion codtract on behalf of s
public rry:erq...y., the contact msy bc nrbject ro the cmpetitive biddir\g statutfs ffor public
conshrction] nonethsless." trvahponsh pg* at I (citing &hFE, 40e uu"r. at azg.

To flasb out this co[,c€Ft of agrncy, we trrrnsd to the $noqr de*ision.o $"*.
$/ahcongh trsrk at 9-10' Tharo,'rathor tban compty witb the consftuction bid tawg, thc
Towu of Plproffih (&a Tonp) issued a Requwt for hpoaals fRFp) !o hteresred
{avclopgsjrf ftr cmsfi,ustiou sndlpsr?tioa of e gqrsdc on Towu ourned, Issd. gs
$nqE ai 1+- Frapoe*Io wctrc ho includo csnflffistiou Enlificstioas and nrsbitectffial
pian*, and tbo Tonnn rttaincd ths right to rEjarl a eelscted, p'luposal afrer rwiovring
additionsl zubnnisrions. $gt id, at 3, Th.o sourt hcld rhst &6 Hdding lavrs for pu[[c
corutnrction appliedbecawo thc loeso waa b**cd oa thstessca'e qgroda€Gt to constnrct a
gFr3g! sfcgrdfng io guidolhcc ia the RFP md becausa t'st Boao dft* . - . the laase Tosm
wiil assr:me ogmcrship of tha parking gpragcJ H. ct 6. TAc conrrt notsd that if &o lcaac
yan not subjedt to t&eea t$psn e lrubta agacy cculd, eidactep esir rnfoguerde sqd.lnaely lesse f"blic lsnd m e fasored conkactor v.ho would conetnrc{ tne Cosircd
buildiqg." ]S st7 mdn.2.

Findly, wo &ery guidance from G.ilf. Fuildfrr. Iqc- v, Town of Barnstablc. 1g
Idass'Atrry- 664 {19E4)_' which imrolvpd runovaiions by airyivatc legsoc on a p.ttUticty
outnod rustsuxtnt sqd, ths xpplicability of u analogow Isrr *tho pey:neuat tdd 1aw fot
public coasauctios, - to thcsc pccvstimg $gE H*egghPsk rt 10*tr2" Tko eourt held
thqt &is lstp did Bot ryply, largely bocarus while the les.$o ac,knore'1ad{cd. tho lossce'g
right to make rpccifod fcnovatiffil, it "did rrat requlrC' &c lcesec to uadertako aay
mm,ovetions; &cy reinainod thc "soic 

lcspons,ibilit1ln of the lersee. See lB Mass. epp.
668-69 Fnilphlsie in odsinsl}, tho O.M. Rgitdcrs cout rko diednguighpd s. goneiat
righq reseffed iu apn$lis,lpsse, to ennrrs .that rgnovsdor,s gro 'boneistmt with tha publie
it1a4esf," from e ri6ht Stflfig marc coatol over ths crxsct consfiuction to bo parformod.
Sse id. at 669 end n5.

Whea We tumed to tbe TVahconah Pa& Iicense s$r€e$qtt, we rrad,o the followiug
obeerertions:

.In its cmmt for*, tbe license raisss eerious coscann about thc applicabitity of
tbe [cousttlctioo] bidul;t?,g st&tn[€s. Iilowevetr, this is a closa casb. Drrring thc
hcaring of rbis matter, ic became ElpsrEtrt fhnt the City did sot consider ttre
rcasoniag of thp G.M. Ruildeas case in eoteriag the liccnse agrolmont. Further,
sftilc botb fre Ctty and the Cldb view thc licenso ar having a 1$ par term, the
lmguagc of ths liccrrse provides For el11nitisX obligsiq of appforimately 18
monthsl. Finally, bassd" on testimony provlded st tba haaring tbe partios to the
lics, sc did not intond for fte Cif1f to bave thc rigbt m wi&hold qpproval fcr
conco*slon staild altgrxiqs except whs? t&era qe violEtions of hoald:, eafety qA
welJbrs regulatia'ns.

t A ropyofthis dccirirn ir rfuo rffr,cbcd.
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$rshrysh pstk at 13. It appearcd that thc City hsd ud$eotiounlly lnclrqded tho very
slausss that r:iised ccrnssrns about u&cdnEr or not the canstru$tioobid" leqrs rylis4 or at
losst hed yot b attcurpt to strucfirse ftw, in a w*y that nvoided, &a:a ecgcerns. W'e
tLerefbre remagded llp nratr* to the City for ftrthtr cof,sidarsfion.

Tho lease tffims you, ltropose lnyour nemoranduro warrld 6c€fi1ro avoidthesp
coflcofnt. ASer dlectrssing a leuel thst addrs$e$ G-il4 Buildsft. you advtra thet tho tsm,
of&o affodnblE h$nlghg lcase sfuould be .'nn less ftEc. what is corprsed to bE ths sctns,l
ufrefil tift of th$ hou*ing," You firthff note t}et it 'bigb elso be usqfirl for &a lesse to
ccnrfaig aprorrisioo that the lessee sha.U anvo tbe buil4in$ eo gonstruct6d or fsf ths loasc
to prwid* &atlha lwsee - . , uay remov€ my improvemmt6." You also glab rhsx,
be:pond reskicting &e housiag ta 'lndme-eligible hou&ldq* tbs s'eisip*liry should
nst'kms8e &p cons$lctiCIn or thsreaftm op*ate the hsusing." With t"srec* n ths rrot,
ycu sug6eot thg3 &a sruniqpality ehould "uhfige 

[ite lomcc*J nrcns$Eshlo seoust for
the sffordable &ansing use."

lt/'o agree ftat il aftrdable houui4g lease contsining these tffiB would rot givo a
nfimieipa:it]' &e t}'Ile nf cmtol oorr coffitructiss ree,r*nced in trIsJses, $npg *d GM
Buildq ss rher which would implicate tb,e bidding laws for pubtic EoOs8uction;s
Such s lcsse wou"ld, fuwvwwu se$& b b€ subjcrf to'thc biddiqg la]ilr for public leeses.6
Pleass cqnfsct thr laspnctor C€msrsl at (617) 777^9t40 with my $eaticrg$ &at you uey
haw abcut complia,ee with rhiq lasf.

Assistsnt .&ttorn€y {ime*al

lfc aho ugrco *i& yslq as$erdon &at rurs Aild &dcrql lcr{l*nca foc&c cqnstrqctia{r of rffo'rdrbla
krdng ssc$ as b:e credilr, grnd c* bcngr b mt uorryh ia Jxolfto nrbJwt *a oftlrdro p,rirnrc pcJscu to
Ss btddlilg trvn fq{ $&[is csnrtnrrtis& Sfqfihleril. ds6 lttrr& rt 8761 tf, srtan Fffif. $qgty CE" v.
I,&Jr fi*ru*n, Co* I0 Maus. App. Ct 360, 362 {198f} ftrrirara$ oqnr4 bupobliely frra{c4 low ircorc
horsing prject sst rubject n GJ. c- 149, $ 2P, thcpEpnmf bood lss' ef prrtl{c conrnt&doo),

n Slc l,f,c.L a 30F, g 16.

VryTmtyYorm,
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DHCD Guidance on Long-term Leasing

Corn{nonlvealth of Massachusetts
DEPARTMENT GF HOUSIF{G &
COMMUNITY DEVELOPMENT

Mitt Romney, Governor .  Keny Healey, Lt.  Governor .  Jane Wall is Gumble, Director

Office of tl're Chief Counsel

100 Cambridge St., Suite 300

Boston. Massachusetts 021 14

611)  s73-  r500

There is a requirement in G.L. c. 149 $ 44A (2) tiiat "felvery contract for the constrllction...of any

building by a public agency estimated to cost more than twenty-five thousand dollars...shall be awarded to the

lowest responsible and eligible general bidder on the basis of competitive bicls in accordance with the proce-

dure set forth in the provisions of section forty-four B to forty-four H inclusive,.."

Various municipalities would like to lease cerlain land to private clevelopers for the purpose of their

providing affordable housing to low or moderate inbome households. Sorne question has arisen as to possible

circumstances in which these private developers would be sr.rbject to the pLrblic bidding laws for the construc-

tion of such affordable housing.

In July 2003 the Barnstable town administrator wrote to the Attorney General's Office and requested

a determination whether construction of affordable hor.rsing on municipally leased land would be subject to

the bidding laws (G.L. c. 7 $$ 38C to 38N, G.L. c. 30 $ 39M and G.L. c. 149 $$ 44A et seq.) On October 17,

2003 Assistant Attorney General Ruccio replied that his office could not render a fornal legal opinion to the

Town. Ho*euer, he pointed out that, when land is leased by a rnunicipality to a developer with a requirement

that the developer provide affordable housing to low or moderate income holrseholds, such a requirement con-

stitutes a ceftain degree of control over the construction of the hor,rsing. He noted that the "amount of fsuch]
control that a public agency exerts over a construction project during a public lease is a significant factor to be

considered in determining whether the public bidding laws apply to the project." He also indicated that anoth-

er factor to be considered is the fact that the improvements to be constructed will at the end of the lease revert

to the municipality and become public property.

In his letter AAG Ruccio referenced an earlier letter frorn his office to the Division of Capital Plan-

ning and Operations and to the Office of the Inspector General as to "whether or not any construction work

performed pursuant to, or during, [a] builcling lease agreement woulcl be subject to ihe statutory biclcling

laws..." ln this earlier letter AAG Flaherty identified four arezrs of inqLriry to help determine the intent of the

parties in entering the lease. These four areas of inquiry focused on whether the substance of a transaction is

such so that'a lease should be treated the same as a purblic construction contract. They are:

( l) 'Ownership. Does the pubiic entity as owner receive benefit from construction reqr,rirecl by the lease?

(2) Control. Is the public entity in effective control of the constrr-rction?

(3) Lease Terms. How long is the lease? Does it require that construction, which makes significant

alterations to the building, be pertormed.

(4) Use of Building. Is the building to have a public or private use during the lease term?
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DHCD recognizes that in some cases a public entity cor-rld attetnpt to Llse a lease with a private devei-

oper as a rneans to circumvent the biclcling iaws on a construction project wlrich the public entity wL)ulcl other-

wise undettake i tself .  or example, the Attorney General 's Bid Protest Unit in fbr-rr separate decisions (In re

Sabis lniernational Charter School (9/17lL)l) , ln re Sabis International Chafier School (2l l l00), ln re Enlace

DeFamil ias DeHolyokeiHolyoke Communitv Charter School (7115102) and In re Renovations ro 160 Ashlane

Aventte. Springfield. MA. New Leadership Charter Sci-rool (517103) has held that, although cerrain bui lcl ings

were being constructed by private entities. the construction was sLrbject to the bidding laws becar-rse the builcl-

ings rvonld be Lrsecl for a public plrrpose as chafier schools and because the funding was pLrblic.

In the case of the affordable housing to be developed in Barnstable, there cloes not appezrr to be any

intent to circumvent the bidding lziws on a pro.ject which in usual circumstances the town or its housing au-

thority tvoLtld undertake. The state's public housing program (administered by DHCD) is not at present devel-

oping any significant amonnt of new public housing. Housing authorities are concentrating on rehabilitation

and rnoclemization of the existing public housing stock. There is reliance on private developers for production

of most new affordable hoLrsing in the state. Barnstable's proposal for private development of new housing is

consistent with current practice.

One possibly problernatical part of a lease of municipal land to a private developer for affordable

housing lies in the fact that at the end of the lease term the municipality will own the buildings constrLrcted by

the private developer. Although DHCD does not believe that in and of itself potential future rrunicipal owner-

ship would make the bidding laws applicable, if the lease tenn is short and the municipality wor-rld be receiv-

in-q a valuable asset at the end of the short lease term, the circumstances wor-rld lend some sLtpport to a conclu- .

sion that the bidding lai.vs are applicable. In orcler to avoicl such receipt of a vah-rable asset it would be advis-

able for any rnunicipal lease for affordable housing to harze a tenn no less than what is computecl to be the ac-

tual useful life of the hor,rsing. It might also be useful for the lease to contain a provision that the lessee shall

own the buildings so constructed or for the lease to provide that the lessee may. at its option, relnove any irn-

pfovernents.

Together with provisions assuring an acleqLrately long lease tenn so that construction of the improve-

ments will not substantially benefit the town at the end of the lease tem. the town should avoid control of con-

struction artcl of operation of the housing cluring the term of the lease. While it is fair for thele to be provisions

permitting the town to ensure that the hoLrsing is properly built and is thereafter restricted to income-eligible

households, the municipality shoLrld not itself as a municipal enterprise manage the construction or thereafter

operate the housing. The private cleveloper shoulci be in charge of construction. The developer may therezrfter

nlanage the propefty. In the event that the developer seeks outside management, lf a municipal or other public

entity such as the local hoLrsing authority is to be considered, there must be a selection process of a manager

based on merit.

State and federal assistance is currently avzrilable to private developers for construction of affordable

housing (for example the federal and state low-income housing tax credits). Receipt of sr,rch assistance does

not subject the developers to the biclcling laws. Although municipalities should avoid directly paying contrac-

tors for the cost of construction, assistance by means of loans or grants to private developers from sources,

such as local affbrclable housing trlrsts or Community Preservation Act funds, will not cause the bidding laws

to be applicable.
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With respect to rent, the municipality may decide to charge a reasonable amount for the affordable

housing use. This would be much less than rent for a market-rate hor-rsing use. Rent for affbrdable housing use

would be based on the value of the land as Lrsed for affordable housing. In this way a municipality could

charge a fair market rent for th6 restricted affordable r-rse and still charge much less than what would be

charged for market housing. Although DHCD cloes not believe that charging a nominal rent would be a mu-

nicipal involvernent sufficient to implicate the bidding laws, it might be considered a factor. Such a result can

be avoided by computing a low rent which is nevertheless appropriate for the affbrdable housing Llse.

DHCD recognizes that there is a variety of reasons why it may be impractical for a rnr-rnicipality to

convey land outright to developers for affordable housing use. Such a municipality should have the ability to

lease land in order to permit development of affordable housing. It is DHCD's view that developrnent of such

housing by a private developer on municipally leased land will result in an essentially private use and will not

be subject to the bidding laws so long as proper precautions, as outlined in this letter, are taken.
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