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Brian C. Levey

15 Walnut Street, Suite 400

Wellesley, MA 02481

Direct:(781) 416-5733

Fax:(781) 416-5799

blevey@bdlaw.com

July 29, 2014

VIA FEDERAL EXPRESS

Town of Acton
Board of Selectmen
c/o Mike Gowing, Chair
472 Main Street
Acton, Massachusetts 01720

Re: Acton Plaza Shopping Center, Massachusetts Avenue at Main Street:
Request fog Minos Amendments to Site Plan Special PeNmit #04/30/71-I S

Dear Board Members:

On behalf of E&A Northeast Limited Partnership ("Edens"), kindly allow this letter to
serve as Edens request that the Board of Selectmen ("Board") approve minor amendments to the
Site Plan Special Permit, as amended, for the Acton Plaza Shopping Center. Specifically, Edens
requests that the Board amend the permit by (1) allowing a notation on the approved site plan for
a 20-space parking easement for an abutting property owner and (2) confirming that the Town
has not or will not extend the restriction referenced in the permit, but rather has allowed it to
expire. A check payable to the Town of Acton in the amount of two hundred fifty dollars ($250)
for the minor amendment filing fee is enclosed.

Back rg ound

Acton Plaza Shopping Center is located off Massachusetts Avenue and Main Street in
Acton, Massachusetts (Map F3, Lots 81, 89, 89-1, 97, 97-1, 98 and 115) (the "Plaza" and the
"Site"). Edens has an easement to use Lot 89-1 for parking, but this lot is owned by Edens'
abutter, Acton Crossroads, Inc. ("ACI"). (See, ALTA plan dated 5/6/11 and last revised 8/25/11
attached as Tab 1.) Acton Plaza I fronts on Main Street and Acton Plaza II has frontage on
Massachusetts Avenue. The Site consists of approximately 13.1 acres and is located within the
Kelley's Corner Business Zoning District and a Groundwater Protection District Zone 4. The
Plaza includes an assortment of retail and restaurant uses, amenities and a parking supply in
excess of zoning requirements.

The Plaza was originally developed in the 1970s pursuant to the Board's approval of Site
Development Plan #4/30/71-15 (the "Original Permit") for then-owner Acton Enterprises, Inc.

Washington, D.C. Maryland New York Massachusetts New Jersey Texas California
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("AEI"). (See, attached Tab 2.) At the time, the Site was located in a General Business District in
which retail business, service, bank, office, professional and restaurant uses were permitted by
right and the Zoning Bylaw included only Site Plan Approval, but no Site Plan Special Permit
provision. Instead, to limit the intensity of the development, the Board required the recording of
a restriction limiting the use of various parcels. (See, Tab 2, Condition 15.) AEI executed a
"Restrictive Agreement" on September 3, 1971 and recorded on it October 22, 1971 in the
Middlesex South Registry of Deeds at Book 12098, Page 003 (the "Restriction"). (See, attached
Tab 3.)

After the development of the Plaza under the Original Permit, the Site was rezoned to
Kelley's Corner Business District, the Site Plan Special Permit provision was added to the
Zoning Bylaw and the Rules and Regulations for Site Plan Special Permits were adopted. As a
result of these and many other protective zoning and non-zoning regulations, the Site is now
subject to use, dimensional and other regulatory limitations which tightly control the Plaza's
growth and render the Restriction obsolete.

Minor changes to the Plaza have been and remain subject to local approval. In 1994, the
Board approved a minor modification to the site plan without a public hearing. (See, attached
Tab 4.) Second, in 2013, the Board, after a public hearing,l approved minor changes allowing
various maintenance and modernization enhancements. (See, attached Tab 5.) The current
configuration of the Site is depicted on a plan entitled "Site Development Plans for Edens, Site
Plan, Sheet 4" prepared by Bohler Engineering and dated 10/22/12 and last revised 5/28/13 (the
"Plan"). (See, attached Tab 6.)

Minor Amendment Criteria

Under Section 5.12 of the Board's Rules and Regulations for Site Plan Special Permit
Rules and Regulations (the "Rules"), the Board "determine[s] whether any request for further
alterations to a site constitutes a minor amendment or if such request should be considered a new
application requiring a public hearing." Further, "[t]he Board may amend a permit without a new
public hearing provided it finds that the amendment is not significant to the public interest and is
consistent with the purpose and intent of the [Zoning] Bylaw." Since this request concerns
neither "initial development," "increas[ing]...net floor area," nor any "expan[sion] in ground
area," no Site Plan Special Permit is required. (See, Zoning Bylaw, § 10.4.1.2.)

Here, for the reasons explained below, this request should be considered a Site Plan
Special Permit minor amendment not requiring a public hearing. Moreover, the changes are
consistent with the purpose and intent of the Zoning Bylaw under both § 1.2 and more
specifically with respect to the Kelley's Corner Business District in § 5.6.1.

' Although no public hearing was required, Edens acquiesced to the Board's desire for a hearing since the work
involved night-time paving and other construction work with potential adverse impacts on the neighborhood. There
are no such impacts in connection with this request.
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Proposed Minor Amendments

In order to improve the efficient operations of not only the Plaza, but also its immediate
abutter, ACI, Edens and ACI seek to enter into an agreement under which Edens would grant
ACI an easement for the use of 20 parking spaces behind Roche Brothers supermarket (see,
attached Tab 6) in exchange for ACI selling Edens Lot 89-1 (known as Lot B-3 in the
Restriction). The sale would consolidate Edens' ownership of all of the land making up the
Plaza and memorialize the informal arrangement whereby ACI already utilizes the parking
spaces behind Roche Brothers. The minor amendments sought are the addition of a notation on
the approved Plan regarding the parking easement and, in the Board's decision,
acknowledgement that Town has not or will not extend the Restriction referenced in Edens'
permit, but rather has allowed it to expire.

Parking Easement

Edens has had along-standing informal arrangement allowing ACI to park at the Plaza.
Formalizing that arrangement by the grant of an exclusive, permanent easement to use twenty
(20) spaces for parking by ACI employees and patients results has no adverse impact on the
Town in general or the operation of the Plaza in particular. The twenty (20) spaces behind the
Roche Brothers will be accessed by the existing common driveway connecting the Plaza's and
ACI's lots as shown on the Plan. Further, as shown on the Plan, Edens has parking well in excess
of that required by the Zoning Bylaw. The Plaza has 176 spaces more than required and Acton
Plaza II, the location of the proposed easement spaces, and has 124 more spaces than mandated
by the Zoning Bylaw. For its part, ACI advises that it already has parking compliant with the
Zoning Bylaw. Adding a notation for the 20-space parking easement to the Plan is truly a minor
amendment from all perspectives. This simple change warrants no public hearing where the
modification is "not significant to the public interest and is consistent with the purpose and intent
of the [Zoning] Bylaw."

Restriction Expiration

The Restriction served the following purposes: (1) limiting Lot B-3 to parking for the
Plaza to ensure an adequate parking supply, (2) ensuring that AEI had adequate frontage on and
access to Main Street, (3) mandating that AEI's parking be located on its own property abutting
the Plaza, (4) and requiring that Edens' and AEI's properties were not used to fulfill zoning
requirements for other properties. All of these concerns are moot. Edens has parking well in
excess of zoning requirements, ACI advises that it has adequate frontage and access off Main
Street that is not located on Lot B-3, ACI also advises that it has more paxking than required
under the Zoning Bylaw on its own parcel (abutting Edens' land) and Eden's and ACI's
properties are used only to satisfy zoning requirements for the developments on their own
properties. Moreover, the Zoning Bylaw, as amended over the past 40 years, controls all of these
matters.
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Recorded in 1971, the Restriction also expired long ago. This type of restriction is
categorized as "other restriction[] held by any governmental body" under General Laws chapter
184, § 26(c). In Town of Chelmsford v. Greater Lowell Council, Inc., 9 LCR 225, 227 (2001), the
Land Court explained that such a restriction is "(a) exempt from the ̀ bring forward' filing
requirements of [G.L. c. 184,]sections 27-30; (b) not entitled to the benefits, or subject to the
procedural requirements, of section 32; and (c) subject to the thirty year limitation imposed by
section 23 (unless eligible for exemption on other grounds)." See also, Wolfe v. Go~mally, 14
LCR 629, 633 & n.19 (2006). Thirty (30) years from 1971 is 2001, the year when the Restriction
expired.

To address the request of Edens' title insurance company, Edens requests that the Board's
decision on this minor amendment state that "the Town has not or will not extend the Restriction,
but rather has allowed the Restriction to expire."

Conclusion

The easement notation on the approved Site Plan and the acknowledgement that the
Restriction is moot as a practical matter and expired as a legal matter are both minor
modifications with no impact on the general public or the continued smooth operation of the
Plaza. Edens respectfully requests that the Board approve its request for these minor
amendments to Site Development Plan #4/30/71-15, as amended, without a public hearing.
Under separate cover, ACI has expressed its support for this application.

I have filed the original application directly with the Town Clerk and sent you six (6)
copies. I understand that this application will be on the Board of Selectmen's consent agenda on
September 8, 2014. Please do not hesitate to contact me with any questions.

Thank you for your attention to this matter.

Sincerely yours,
~~

~ ~~`'~

:. Levey

cc: Eva Szkaradek, Town Clerk (Via Federal Express) (w/enc.)
Anne H. Meyer, Esq., Real Estate Counsel (w/enc.)
Keith Hague, Senior Project Manager (w/enc.)
Sherry R. Gould, Esq. (w/enc.)
Bruce Ringwall (w/enc.)
Roland Bartl, Planning Director (w/enc.)

269708v2 Boston 015440
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September 3, 1. 73. 
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~:: ,: 

-,

~;`:" r~cton ~ntcr.,rise~, Znc„ 

-:v

Acton, t~;assac?iusetts 0172Q
sentlemen:

Un~aer the ;~rovisi~ne of. erection tT, Subsection D of the ?rotective

Z~nin~ Byt.~.~:? ~f the. ~otirn af. ~~c~c~n, the 3oarcZ.:Qf Seleattnen, on nuclus~ 3L, `:~

,.~ 1971, votn~; ra =econsir.''.~x the Conditions 3.mnnsect u»aa appreva2 ai a site

devel~pmcn~ lan, ~~zb~itted by John ~. riunphy, ~'r. ~ age~t~ for dctor~ inter.. ̀

~' grises, IRr., o~ land locatiael. bat~~een 37~. 2ias~achusetts Avenue and 395

*~: ~dassachusetts .venue as shown on the ~ol~owing plans pregared Icy :+cton

;~ Survey & a.~^~ineerinq; Inc. which Mans. racy from time ~o t3.~ae be herein-

~; a~~ez~ refe~.r. e~I to b~ their numbers as listed below:. 
P1, awn ~ 

Submitted
1.) ; ~-. ~~osec? Par};ins La o~it €ar nr_ton Enterprises, A/3fl/7I

~~ Irc. , r.cton, :iass. , ated Fe3~z ..~s^y 26, 19?3.,
File i:o. £!,

2a ~:3s;rafi5:ons, ~ctan Enterprises, In".., dated 4/3Q/71

~. T_a~ cli ''~"3,r2971, Drawing Isrs. • 71Z1.~c 3) Pa~'.:irx:z anB I,= ht~na, Acton ~nte~prises 4j30/?1

Inc,, ~atec::•larch ~9TZ, Drawing No.

~ 712I~104. - 

A

~` .4) Pl.~t -tan, ncton ~nterprises~ Tnc., dated 4/3D/71

iiar.ch 1~ ].971 IIr~wi.n 2v`o. 7121-102..

s.
~3.ri-_

5Y Flan o-F' L<~nd in ~cton~ Dlass, awned by Acton 4/3lJJ71

nter;~r~.ses, Inc. clated•October. 6,. 2S?Q ar~d
revised ~nril 3:97]. Pile iQo. E3 Fi.le Na.

t _ 

, i 
r

~;• 2 5r:.

F) Pr~noser9 narkincx La out £or Actin Entaz~szises, ?~27/7i

~ xnc., .~~ta~•, iiass, ~ ated Fe?~ruary 26, 1971,
re~Tised ~T~lIlE' 2k3, A9T1; fitly 9, 1971 and July .
23~, I971. File l~fo. ~. ~ 

''

7} : 1~~-~ of Land i:n Acton,. MaSs.achuaetts, owned by £S/Z3j73. .

~zcton ~.ntcxprises, Inc.-, dated Oc:~ober 6, 1. 7'4;

~' rev~sac: April,, 197.1,. ar~+~ Auc,}us~ 23, 19'x...

,,a~,~ 

4 ,~ ~sy,( ~ 
~~7

9fi' ..<'fs~e'4. _i::,rk~..s: <., r,~z1:. :x., et:_a. ,~~ .bi?:~~~fY.-'mss_,..,.. _.. .c.. _..-.,r~„~.v, •c.~~.'-+.t5:'~a'i~v''~i~~S4~'~`~A..,'` :~......_ _ _. ,t.:9J



::mr+c Nry~~ - ~ - c ~-w 
tar,._. 

'.~ ~ r~ - ~y, ~,.~.. ~ - ' _ •r.•. >.+,~-c.,. _ 
_... ~fl'.~'~_ ~: ~ ..n~~,~ 

; , 'k _a-.
.~am~c~ desi;cn~ted:s'itQ gev~~a~stser~~'g3.~n ~#4/30.r'7`I-3.5, ar~d .v+~~ed to impos~•~3i~..:
~a21ow~;n~ rcrnc~xtians: ~r

13. ̀ No an royal of anl~ nrogosec`1 sev*arse d3.sposal system to be
e~ns~:uct~ct for the n~`operty located ~o the north of the
~ite ~:s iran].ied: o~~. ind~:cate.~ in this site development plan
a~,sroval.

2? rho .a~~l,icant~ iS xec~zirad to revise the total drainage plan
anG ~o subnit ~YFe rev3.sed flan showing the £ollowinc~
canditionss

~' a. That a1l.drairiac~e wor]cs be constructed in acCordar►ce with
tie standard ~rainsge details of the Town of Acton.

b.. T`±at alJ. c3rainac~e p3.g8 up to and including 18 inches in
diameter be eithEr reinforced concrete, bituminous coated
r~etzl or rivet.QcY aluminum of sufficient c~auc~e to bQ

`° ~o'_Qxmined by the earth Load, subject to the approval of
the To*rn En,ineer.

c, i~13t the culvert p3oe he located as 3hoc~n on plan number
~= r:-~e~t that the portion ~•~hich is proposed under the build-

~" g be constre,~c~ed. as a reinforced conarate culvert no less="
. then four £eet in t~id~h and no loss than six feet in height
aid chat ~'he eu7.vert shall extend 30 feet'beyand the foun-
d~. ion o£ she bui7.ding.

d, l~at, at each ~enc1 of the lox culvert, transition chambers
~~7ith access from the finished grade be constructed between
the box culvert aced the pipe culvert.

e. :?:~t the access to the eul~~ert shall be protected with
' ;iea~~y duty drain manhole frames- and covers as specified

~t•; .in tie stan8ard details o£ the Town.
iS"'

~''~ ~. .~?:ate a bar screen be installed at the inlet to the pipe
ct~ <<~ert, The sire and type of the bar screen to be'

3;;. approved by the Town Engineer.

c~, That the .owner be required to maintain the bar screen and
culvert and remove debris at regular intervals a~ it

', accumulates ~a~ "the bar screen.
9 a

:~, fihat the pipe ca:~.vert be of a size equal to the p.~bposed
cl~l~~ert under Route 111 which is now under design by the ,
Mate Department of Public .t~7orlcs.

i. That all slo»ing be na steeper than 2:1 and that adequate
cL:l~ivated r~rotxnci corer be installed and maintained to
prevent erosion.

3) The applicant is reci-~zired to submit a statemen~ of fa~~ and
Ya~~, satisfactory to 'the.Doard of Se1`ec~man, that a second _

. .. _ ..

..
~,

S ty n. `~k~i.~S',tir'Yt':.Xet'G~E4ri..Adu tt~i~~ ?~'a~.~ei~`~iffi,l3w •:-6~:c ~.'i-~~s..,.:- _=~:is/. ~.2:'i.',> :s;.~?+a'~.: ~.: ~v._. :. ~~_. ,.. ,. _~~



e: ~~ ,. ~rax aa.,€~r::, ~e ~,...a,~.•~tQ;~:y~~~~c us;ciei~` .c:ssr~ ~t~a~.r..s74ctinu va s~cr.3~i '.4~•4~1 tX~ '~he~iter ],31 of ~4l~ C~'~9nera2 ~a~rs (Hatch Aet} relativa to
"i . T>~ ., , t?~~ ~^~vi;~cerl plan on Dp,~rtf~ent of ZiaturaZ Resources F3. ].a i~L'»622

on ~•rti~c'Ft an o~deir of cc#~c1i~f.ons Baas ~,ssued ot~ June 30, 1971.

4) ghat ttie applicant f.ns~a1Z the curbing ~lanc~ the right-o ~~ay
dG ~~oc.~..on the i~lo~o.aeci Par':inr ti7'uly
23,'1471; and that the parY,in~ con£ic~uration on the ~aster3.y
anc'~ northerly sines of the bua.~clinq be a's shown on said plan.

5): That: the dater Main be in4talleci as shown on the Proposcac9
~ar.3cing Layout Plan as, revised July 23, 1971.

6} Tt:at the traffic pattern be as sho~m on the Pzoposed Parking
Layout Plan as revised July 23, 1971.

7y I~ny access from Y~ot Ei ox Lot G, as shoran an plan number 7,
to aL-~itt3.nR northerly property is 'di'salltlwed.

~€i} The an»3icant is renuired fio c~mnly with the provision o~
~i-tic?e 13 6f the bylaws of the Town of Aeton relativQ to
abanc~onecl cells on the side.

~~,,,,,,9) 1'~at the ,~arkinc~'. con~i~uratic,n be as shac~n on the Proposed
Parking Layout Plan as revi~~d July 23, 1971,

10} '~'1at t'~e a~nlir_ant is rec~xired to construct anct maintain
l.znc2sca~o ,~lan~ers as sho~m on the Progo~ed •Parking Layout

~~~ : l.an as sev~.sed July 23, .19'7I. ~

il) That the ap;~Iicant is~required to construct and maintain a
_;,,,;,,~... shrubaery bed of four feet in width along the front of the

. ~raposec? buiI,ding.as shocm on the Proposed Parking Layout
elan as revisal Ju1.y, 23, 2971.

12y That the note re7arding ~lantinq areas on the Proposed Parking
:,: ya~~out Plan as• revised July 23, 1971 calls for consideration of

~:_~ail at the.lanc3sca~ing stage of development by submission
~,~~ ~ o~ a ::ee£initive landscape flan for approval of the Board of

seiectraen.

-_ 13) '^hat the owners and successor owners of the, site be required
to recaove dead shrubbery at least annually, replacing same
k=th live shrubbery of similar size and genus.

F .:.

1~) T!~e Parking and Lighting Plan datec2 riarch 12, 197]. must be
'~ ret~ise3, to show. shading an X11 perimeter lights.. L3.c~'t~tinc~
A,_ loca~ed on the inferior of the site is nod recdsired to he

shaded. Hoy.ever, if the hoard of Selectmen f3.nds that the
~i: interior 2i h~in~. g interferes with traffic on the public way

or creates offensi~re glare, it reserves the right to order
ghat alI interior Sighting be shaded. -

'_

~;

~`Ll. -.. ̀StiR~i'~i~'bh.~i.'~ o-]ir7~.0 _.CL3~Lir~. K~.,.fC..t'_.to~~rsY'iY. ~.. ... .. _,... ._ ...-.3''~`~;.n~ ! ~.Y`1i+. . ~ .... ~ .. ~:~



.. ~ ~. A~1 csf ~ha' .land. sticrwn a~ lots A_2 end G ~on Plan s` ,~hR31 bc~ nerman.en~ly .dedicated i.n rernetuity to therises thereof Afi inc~Yca~eci on Plans 1 thraeigh 6 (in-clticlins,~ such rises, As s~tisf.~ci:ion of density require..;. • . menu, ~~r.?:inch anc7 lan~acat ink? in relation to, andfio sa~i~f,~ i~he. rec;uirartant> of,the bitildings or: ;:r. ucti~.re3 shotrn on sued Mans, and no others, so that~~A Iand, and tise~ .thereon a:~ shot~n on these plans•s!~a1.1. be used to sati~f~' the rec;uiremonts of the Pro.-teai:ive 4oni.nc~. Dy.-Ladr~ as they .relate only to thQhui7.clincr~ and r~triirttires so shown. P7one of the landin lot ~ ..-2 and G shall .he used or ~rni~.ea to satisfythe zoning requirements of the u.~e3 of any other landt`~an that inclu8ed to lots F,_2 and G or to satisfy the' zonine~ requizeia~nts o£ any buildings or structurestilaced or corestxucted on such ati~er lancZ. Where thereis a conflict in uae as shown on the plans the mostxecently prepared ox revised plan shal}. control. ~hexer ' sha7.1 he no other b~:ildinc~s placed ar constructed inthe iuture.on eaid 3.ots A:.2'and G in addition to those. shown. 
.

b. Tha ~etition~r shall have acquired lot 8 as shorn onsa~.d plan ?arid sha~.l ~hexeafter permanently dec33cate3:t in ner~etuity to the u4es thereof as indicated onPlans 1 thx~ough f (xnclucling such uses as parking,land~cahinc3 xntt satisfaction of density requiz~aents}in connection With•, anal .to sati.afy the requireiaents of,..the buildings or strua~ures shown on such plans, andno other3, ab that the land and uses thereof as sho~~►rion Such ;+Lana shall be used to •satisfy the rec~uire~aentsof the Protective 2oninc~ Ey..Laars a~ they relate to these=- ~ buildine~s and. structures only. None of the land in lot'•'' £: shall he used to Satisfy the zonin rg equiremen~s ofk_ - the uses of any other land than that incluRecl in lot flor to satisfy► the zoning rec~iirements of any buildings~K ~ or. structures pla;,ed or constn~cteel on such other lztnd.~_~ :7?lere there is a conflict in use as shown on said plans`~~'" ~~ xhe raa~~ recan~iy prepared or revi~~d pion shall control."'' -: ~ there shall be na ..t3~Qr buil.din ~ lace or conatruetect
~':~- 

~3 P
~?;'~~'~ an lot 8.in addition ~o thoso shover►.
~1SC' ..

c. The restrictions described in the forgoing sub-.sections~•. and b; sha3.1 be included in appropriate restrictivecovenants and plans and recorded iri the appropriaterer~~s.try of deeds or tiled in the appropriate Land Gourt.The form and adequacy of~such covenants and glares shallhe subject to a~proyal by the Board ~f S~lectm~ beforetheg s1~alZ be considered to have saki ~fiec~ the require-ments of this site plan approval.

In addition; the petitioner shall, with3.n $ix crtonths o~ the dateE,:

~.:' ,

.~~~~J ~~4s. + r y~~~'1
'art{l ....ffitlC'~i•a[G _.ar4 .i1t.1Y rR.c~f ~..~t .d~L~.)H ~.~.. L~. .a... .._„ .. ... ~~?~4:



~i'p~r ~ in ;~~y` '~~ :. c~~.+e an ocGupisricy ~armit is gr~n~C~Q ~~~a~ ̀.ar~y a~ the buiTdi.ngs car ~~ructuras ah~,srn on Plana Y throiic~h5,• dc~3ica-fie in rer.~c~ui~y in the same manner as regti3.rer.~ underhijh .~sort3.ans 15, .R: and b. aY~ave aJ.l of the land incluc'ieci withinlots' A~»3 And D~4 as. staai~. on said Plan - 7 to' the uses ~hereo~~~o. s~hi.c~..said lo~a 'ire currentily being ptt~ in conaecti.on with the~'•l~uilcirins~and structures presently exinting on said Lots D_3 andA_~..~o that said ].qts anc} their use shall be used to satisfythe 3_ec~tii.reraants of the ̀2ortinc~ ~y-~Lay~s as they rebate to thosebui2i~ing.~ anct structures nreseritly existing on paid lots andno others. There sha7.l be no other buildings or structures• placed ox construetecl in ~ti~ £utuze 8zt lots B_3 or 8~4.
1F) No~ay~roval o~ anv indicated sign or advertising device isinnl.ied.

S --~ _ _17) Thr~ caridLtions of thi4'"side plan.approv~]. steal i5e carried.`'-•,.- into effect'and ~cc>ra~lQted by the apnlican~ by uc~ist 31, 1972.'
1£t) ~lJ. h~iil.din~rs ar structures must be build in cosa~liancQ w '~t~~e a;~ li.cable prow ~ion~ o~ t'~e Protective Zoning Bylaw ofthe Toian of Acton. fihis dec:isiox~ dons not indicate, nor doesi~ i~pl}~, that the develohnent ox construction as shown ontye related 4ite 8e~reionmant flan aomYrly with such provisionsoi' t!~e Protective Zaainq Byla~a.

~: ; .e~.: ,

RT7D/rir

cc: ':oian Clerk
~uildinr Inspector
To~an Engineer
Planna.ng Board
Fire Chief

Very truly yours,

BOFIRD E3F SELECT'

j7i11iam C. Sawyer
. vice..Cha3.rman

*~~
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R~STRXCTIVL AGRI;LIM~NT

Ro9trictivo Jlgroomnnt baCwvon Action ~ntiexpxisos, Inc., a ~
~lassachusotts corporation with its usual. pJ.aco o! bus~.nass in
Acton, Middlosox County, Massnchuso~ts, nnQ tho rnhab~.tants
of tho down of ACCon.

WllLT2TJ15, the sa~.d nCTON ~NTLRPRTSES, INC. iS the Ownpx of

Lots A-2, I3-A, 13-3, G. and ie ~o acquira ownorship o£ Lot B, all ,

us shown on a plan onti~~.~oll "Plan qP Land in Acton, Maes„ ownotl

by Acton Lntorprisas, Inr.." cla~od Octobor 5, 1974, rovieod A~rl.]„
i

1971, .'loon Survoy & L•'nginocring, znC., t~o bo xeCOrdod horowith. ~

wF1LRI:AS, Tha P7.nnning Board oP tho Town of Acton has an~lox'soQ

tha aPorosaicl plan as "Approval undar tho subdivision conCrol

l,aw not roqulrpd", and des~,res curtain rastric~ions bo pi,aco8 pn

Tots A-~, 3-4, ana D-3, as shown on tha aforesaid plan, which

restx'iCtions will bo heroic, aet forth.

WHEREAS, Acton 1:ntezpra.sos, Inc. intends to Convey Lot T3-3 +~s

s!~own on said plan to Cho owner qP Cho adjoining 1,anli, Corinne M.

Loonc, Txu~too of Rcton Apar~monts Realty Trust or her suaeessoY~ ,

S,n ti.t].e shown as T,ot 9 on said plan, zasarving, howovor, an

exclusivo oasomont on L'ot II-3 Eor Puxking purposos Eor fihe benaEit

oP Lot ~-4, subject only to common rights of passage and zvpaseago

for all nuz'nosos Prom Main Stxcet 1CY055 Lot B~3 Co said Lot 9.

5aia convayanCo to ~uxther provide ghat Cho sAiQ Acton Apartmon~e

Roa~Cy Trust sha11 be rostrictod in tho development o£ Trot B~3 to

tho extant that no building can be ercotod on said 7.nt with the ;

exccgtion of signs and lighting.

WFt1:Itr~s, pursuant ~o the provisions of the Aaron zoning ~3y-Laws,i

the IIoaxct Of SoloCCman approvod tho situ plan covexxng the paid

dovoloriment on 5c~stembez 3, 1971 by r'~ctoa Lnternrieos, TnC. O~

Lots 8, C, and part o~ Lot A-2, all a~ shown on tho plan horein-

bePore mentionorl, such situ p].un approval cond~.tionafl on curtain

restriCta.ona ac thozoin sat Eo~th and in fur~hezanCe thoroof tho

-1-
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Eonlowing is set Forth.

rtow ~t3Ln~rox~, in consideration of the foregoi.nq action by

~.'tha Acton GoarB o£ uvloCtmen and tha Planning 13oaxd oP the Town

i~of Acton, tho said Acton ~nterpri~es, Inc., hereby covenants

w3.th the inhabitants of the Town of Acton as follows:

1. ghat this Restricti.vo Agreement wi7.7. be recorded with the

;; said Plan hezeinbefoXe ment~.oned;

~; 2. Any deofl conveying Lpt n~3 wild reserve an exc~us~.vc

ousomont for parking purposes over I,ot 1~-3 for the benefit of Lot

13-4, subject only to a right cif passage and xepassage from Mnin

Street to Lot 9, and will znelude a aovanant that no buzJ.di.ng of

•~struc~ure except ~igne anQ lighting shall ae placed upon Lot I3-3,

that no use shall be mAdo o£ Lod t3-3 except as parking for Lot

A-4, Qor pdssago to Lat 9 and do meet the £rontAge and aecceB

" roquSramants oP tha Acton Zoning Dy-Law with respect to the

Comb~,ned Lots D~3 and 9, and that all parking spaces roquired

by the Acton zoning ny-haw with respect to buil.di.ngs or s~ruetures

~pn Lot 9 will ve locatiefl'on Lot 9.

', 3. Tho development oP Lot G and part of Lot A-2 as shown on

•~sa~.d plan, will sati.sEy the requirements of the Acton 2oninq Ay-

" Laws as they apply to such Jots. Nono of the land shown as :.ot

G and part of Loti n»2 shall be used in any mAnner to satiny the

~requiremenCr~ of the ncton zoning ~y-Law applicable to any other

' land or tho buiJ.dings ox structures on any other ].anc4. Np buildings

or structures sha11 be plaeo upon Lot G or part of Lot A•-2 except

those shown pn the Site Plan, approved Septcmboz 3, 7.971.

4, IE Acton ~ntezpzxaee aCqu~.res Lpt 8, as shown on said plan,

it wi].L cause to be retozded the fo].~iwnq Covenant with rospoct

to Lot 8;

The development of Lot 8 as shown on said plan, will satisfy

the requirements o£ khe Acton Zoning By-L'aws as they apply to said

^2-
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Lot. Nono of ~hc~ land shown as Lpt 8 shall bo usoQ in any ~

manner to sa~~~.sly tho roquiromonts oE' the Acton zo~~,ng Dy~Law j

Applicable to any othor land oz the bui7.d~nga ox stxucturas on ~
f

any othor lt►nd. No buildings ox strncturos sha].1 bo ~~.aca8 ;

upon Lot 9 except those shown on tho Silo Plan, approved ~

Soptamber 3, 2971. i

5. That any future convoyttnring o~ ~;ot aT4 will Sncluda as ~
i

part o~ said oonvayanco all dppurbonant rights as ~o pnrking and

othor agxoomonta ovor Lot B-3 as hareinbofOz'o sot fortih. ~

6. No buil8ing ox structure shat.]. ba eructed on Lots 13-Q

or D-3, oxaopt the buildings And atructuros proaont].y axi,sting

and shown on said plAn. Tho parking aroAs pre~en~].y ~.n oxistonco!

on Lots B-4 and 33-3 shall. not i.n any mannor be decxesaocl.

7. NOth~,ng herein contained sha17. be doomed to hava a].torod

or amandoQ Sn any respect the farms v~ the sal.d Side Plan;,;ecppxC,vn];.,r., ,

given by tho Acton Board of SoloCtmen or, Sop~ombflr 3, 1.97]:. ~~~
....

executed as a soaled instrtunent this thixQ Any o~~~[}~8~~~

1971. ;~t. •'4.~' ,~~'~♦ ~ ~ , M ,

CTON k;NTE ~r.~S~' ~ ~
~ 4 ^ ~ ~ V.

~ fr ~~~ ~'

.,LP D C tAC~i~J rus dQ

~~~.....

COMMONW~71LTI3 QI' MA55ACEtUS~TTS
M2DDLL'SEX. 5S. September 3, 1971

i
then personally appeaxed tihe abovo named JOSEPFI BAC1iTiACH,

PRLSSOLNT as afaro~aid, and acknowlodgoQ thc+ fpr¢q~oin
g ins entl

,,

to bo tho Ezac act ahtl Qood o~ ACTON ~NT~;R~3; , SS, 
IN~•. , aoEnro me

u an stln'— a

' .y co mime on oXpiros:
I'abzuar 1,4, X976

-3- ~
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AMENDED DECISION ~~

Site Plan Special Permit #4l3Q/71-15
383-395 Mass Ave. Page 1 of 2 
####~#####~##########~##~~#af`•####~#~###########~#############

Amended decision of the Board of Selectmen on the Petition of Larry Nirenberg on
behalf of Samuels &Associates for the property located at 383-395 Mass. Ave.. i cton,
Massachusetts. Said property is shown on Acton Town Atlas map .'3 parcels 98. 9"/-I and
L~9.

This Decision is in response to an request submitted to the Board on May 12, 1994 to
amend the existing Site Plan Special Permit.

The Board exercises its powers to amect~d this permit without a new public hearing in that
[he Board finds that such amendment is not significant to the public Interest and that such
amendment is not inconsistent with the purpose and intent of the i3ylaw and the Perms of
the permit.

Submitted for the Board's deliberation prior to the close of [he meeting were the
foilowitig exhibits: ,

Exhibit I

Letter to the Board dated eY?a1~ 12, 1994 from Larry NirLnberg for Samuels ~Q Associates;
tW~o sheets for Acton Plaza, Site Plan and Landscape Plan revised OS/iJ94.

Exlubit II

Interdepartmental Communication from the Building Commissioner to the Roard dated
OSl1~/9q; (IDC) from the Town Manager to the Board dated 115/12/9 .

Based upon its review of the exhibits and the record of the proceedings, the Board found
and conciudesthat:

i. The Site Plan Special Permit #04!30/71-IS remains in full force and effect with this
Amendment affecting only those issues that are ;iere~nafter listed.

2. Drainage shall he provided so as to prevent any ponding of water.

3. Conditions 4, 6, 9, 10, and 11 are null and void.

4. Condition 7 is null and void. The applicant is encouraged to construct a driveway
connection between this site and the abutting northerly property.

5. The owner shall have reviewed by a traffic engineer the entrance from the site to the
right-of-way and from the right-of-way to Mass. Ave. a detailed plan shall be supplied to
the Building Conunissioner.

6. The owner sha'1 pave the entire Right-of Way from Main St. to Mass Ave. and reinstall
signs.

7. The owner shall remove tree parking spaces adjacent to Exxon station along the Right~i
Way.
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AMENDED DECISION

Site Ptan Special Permit #04/30/71-15
383-395 Mass. Ave. Page 2 of 2 
##~######################,E###########~#~#~# ~`###~#`~#########

The Board of Selectmen voted to GRANT the requested Site Ptan Special Permit
Amendment.

Appeals

Any person aggrieved by this Decision may appeal Qursuant to the General saws, Cliapter
40A. Section 17 within 20 days after the filing of this Decision with the Acton Town Clerk.

Witness our hand this ~ ~ day of r~~-;}. , 19'~~`i.

Norman Lake. Chairman

I, Christine Joyce, hereby certify that this is a true copy of die Amended Decision of the
Board of Selectmen. .

Christine Joyce. Reco ' ng ecretary

,~~4~ /,P L~9sL ~ ~ ~,_ ~:~. Vii/ .
Date f~ d wit~i Town Cleik atherme Belt~:n. Town Clerk

TO «"f-iOM IT MAY COrICERN: This is to certify that the 20 day appeal period on ehe
~rnended Decision of Samuels & Assoc:iates has passed and there ha~•e been no appeals
made to this office.

~ ~~
Date T Catherine Belhjz, Town Clerk

cc. Petitioner -Certified Mail #
Building Commissioner ✓
Planning Board
Engineering
Conservation
~ltinicipal Properties
Board of Health
Town Clerk
Planning Boards -Concord, Littleton. Westford. Maynard. Car:isle,

Boxboro. Stow, Sudbury

1987)
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TOWN CLERK, ACTON

Acton Plaza Shopping Center
Amendment # 2 Site Rlan Special Permit #04/30171-15
291, 295, 313 and 315 Main Street and 381 and 401 Massachusetts Avenue
June 24, 2013

TOWN OF ACTON
472 Main Street

Acton, Massachusetts 01720
Telephone (978) 929-6611

Fax (978) 929-6350
bos@acton-ma.gov
www.acton-ma.gov

Board of Selectmen

SECOND AMENDMENT OF DECISION
#04/30/71-15 —Site Plan Special Permit

Acton Plaza Shopping Center

June 24, 2013

GRANTED

Decision of the Acton Board of Selectmen (hereinafter the Board) on the request of E&A
Northeast LP, of 21 Custom House Street, Suite 450 Boston MA 02110 (hereinafter the
Applicant), dated May 29, 2013 for an amendment of a Site Plan Special Permit dated April 30,
1971, previously amended on May 17, 1994 (together the Original Decision). The subject
property is located at 291, 295, 313 and 315 Main Street and 381 and 401 Massachusetts
Avenue (hereinafter the Site).
The Board considered the request at a duly noticed public hearing on June 24, 2013. Board
members Janet Adachi (Chair), David Clough, Mike Cowing (Vice Chair), Katie Green (Clerk),
and John Sonner were present. The minutes of the hearing and submissions upon which this
Amendment Decision is based on may be found in the Town Clerk's office or the Board's office
at the Acton Town Hall.
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1. EXHIBITS

Submitted for the Board's deliberation were the following exhibits:

1.1 Cover Letter dated, May 29, 2013, by Brian C. Levey Esq. of Beveridge &Diamond;

1.2 Memorandum dated, May 29, 2013, by Brian C. Levey Esq. of Beveridge &Diamond;

1.3 Certified Abutters List;

1.4 Site Plan "Acton Plaza" by LEA Group, prepared for Samuels and Associates, dated
08/24/1994.

1.5 A letter from Bohler Engineering to Town Engineer, dated 06/28/13;

1.6 State Highway Access Permit 3-2013-0023 from the Massachusetts Department of
Transportation;

1.7 Request for Determination of Applicability, filed with the Acton Conservation Commission
on May 21, 2013;

1.8 A Site Plan set entitled: "Proposed Site Improvements at Acton Plaza" dated 01/16/13 and
last revised on 05/28/13 consisting of eleven sheets, prepared by Bohler Engineering of
352 Turnpike Road Southborough, MA 01772 for Edens;

1.9 A Plan set entitled: "Edens: Acton Plaza I&II Redevelopment: Construction Document
Submission, 291-307 Main Street and 371-395 Massachusetts Avenue, Acton, MA 01720";
dated March 7; 2013.

1.10 Interdepartmental and other communication:

• E-mail from Frank Windmayer III, Chief of Police, dated 06/13/13;

• E-mail from the Engineering Department, dated 05/29/13;

• E-mail from Patrick Futterer, Fire Chief, with follow up from Kristen Guichard, Assistant
Planner, dated 06/17/13;

1.11 The Original Decision of April 30, 1971.

1.12 The first amendment decision of May 17, 1994.

Exhibits 1.1 through 1.8 are referred to herein as the Plan.

2 FINDINGS AND CONCLUSIONS

Based upon its review of the exhibits and the record of the proceedings the Board finds and
concludes that:

2.1 The amendment request is for approval of maintenance and modernization
improvements on the Site, which include:

a. Reconfiguration of parking areas and curbing to improve site circulation;

b. Addition of a right-in/right-out driveway on Massachusetts Avenue;

c. Addition of a playground area;

d. Addition of walkways, sidewalks and other pedestrian amenities;
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Acton Plaza Shopping Center
June 24, 2013



e. Re-pavement of several areas in disrepair;

f. Minor grading improvements;

g. Landscape enhancements;

h. Minor outdoor lighting adjustments and fixture replacements to accommodate the
above changes.

2.2 The proposed modifications will provide an additional nineteen (19) parking spaces. As
proposed, the on-site parking arrangement remains in compliance with zoning.

2.3 The proposed modifications, excluding the additional sidewalk along Main Street, will
decrease impervious pavement by 2,000 square feet on the site.

2.4 The proposed curb cut configuration at the north plaza "Acton I" off Non Name Road
accommodates an SU-30 vehicle.

2.5 The Applicant has provided verification of approval from the Massachusetts Department
of Transportation to perform and complete the proposed right-in/right-out driveway on
Massachusetts Avenue.

2.B The Applicant proposes a 6' wide asphalt sidewalk along the frontage of Main Street and
a proposed 5' wide crosswalk on the north end of No-name Road. Studen#s cross Main
Street from the school campus to the stores in the "Acton I" building mid-block in the
area of the proposed new sidewalk.

2.7 The proposed plan shows a public outdoor seating area along the front of the "Acton t"
building.

2.8 The proposed plan shows a bicycle parking rack outside the "Acton I" building.

2.9 The Applicant has agreed to grant the Town a sidewalk easement along the frontage of
Main Street.

2.10 Overall, Site drainage patterns will remain unchanged. In some areas, stormwater
conveyance to the existing onsite storm drainage system will be change from
uncontrolled sheetflow conditions to controlled pipe connection.

2.11 The Applicant proposes to perform construction work between the hours of 5 p.m. and
7:00 a.m. during a five week period:

Upper Acton Plaza (Acton I) —Total night work duration = 2 weeks

1. Milling and Grading = 5 nights

2. Asphalt Paving = 5 nights

Lower Acton Plaza (Acton II) —Total night work duration = 3 weeks

1. Concrete Curb Installation = 5 nights

2. Milling &Grading = 3 nights

3. Asphalt Paving = 5 nights

2.12 The Applicant suggested they provide a night construction work schedule to the Police
Department, Board of Selectmen, and Planning Department at least one week prior to
the start of construction.
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2.13 The Applicant stated that signs will be posted at each driveway entrance on the Site
alerting the public of scheduled night work a minimum of one week prior to construction.

2.14 The Chief of Police requested the Applicant contact the Police Department prior to any
construction.

2.15 The proposed Plan changes and the requested amendments of the special permits
granted in the Original Decision have been determined to be minor in nature and do not
trigger a new Special Permit as they do not expand the net floor area, ground area or
impervious materials; rather the proposed modifications decrease the amount of
impervious materials.

3 BOARD ACTIN

Therefore, the Board voted unanimously on June 24, 2013 in favor of GRANTING the special
permit amendments as the Applicant had requested and as delineated in the Exhibits listed
herein, subject to the following conditions.

4 CONDITIONS

The following conditions shall be binding on the Applicant and its successors and assigns.
Failure to adhere to these conditions shall render the special permit amendment granted with
this decision null and void, and shall constitute grounds for the revocation of any or all building
or occupancy permits issued hereunder. The Town of Acton may elect to enforce compliance
with this special permit using any and all powers available to it under the law.

4.1 The Applicant shall contact the Police Department, Planning Department and Manager's
Office one week prior to commencing construction to confirm the construction work
schedule and details, and keep them pasted throughout the project of progress and any
changes. The Applicant shall deliver schedule change notices one week ahead, or as
soon as possible.

4.2 The Applicant shall notify all residential abutters as they appear on the certified abutters
list, plus known rental tenants, one week prior to commencing night work. The notices
shall be sent by mail, postage prepaid, and shall inform the recipients flf the beginning
date of night work, the anticipated subsequent dates and duration of night work, and the
anticipated hours of night work. In the event of major schedule changes the Applicant
shall mail advance change notices one week ahead, or as soon as possible.

4.3 The Applicant shall post signs at each driveway entrance on the Site alerting the public
of scheduled night work a minimum of one week prior to construction. Such signs shall
be removed once construction is completed.

4.4 All construction lighting for night work shall be installed at angles to shine away from
residential abutters.

4.5 Night work on the eastern half of the lower plaza (Acton II) at Mass. Avenue shall not
occur for more than three consecutive nights at a time.

4.6 All construction activity on the property relating to this special permit amendment shall
be limited to Monday through Saturday; No work is permitted on Sundays &Holidays.
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4.7 Throughout the construction period, the Applicant shall make every reasonable effort to
minimize adverse construction conditions, such as dust, noise and lights, on neighboring
and abutting properties.

4.8 All proposed new outdoor lighting shall comply with Bylaw Section 10.6.2.2 to control
light trespass and glare.

4.9 Amend the plan to show additional landscaping elements (plantings and/or split rail or
other fencing) along the proposed new Main Street sidewalk designed to encourage
pedestrians to consider crossing Main Street using the crosswalk at the No-name Street
intersection.

4.10 Amend the plan to show a bicycle parking rack near the proposed playground area to
accommodate bike parking for the "Acton II" building.

4.11 The Applicant shall work with the Town to establish a sidewalk easement along the
frontage of the property on Main Street.

4.12 All work on the Site shall be performed in compliance with the applicable law and
regulations protecting wetlands and wildlife habitat in the Town of Acton.

4.13 Upon completion of construction, the Applicant shall submit to the Zoning Enforcement
Officer an as-built plan stamped by a land surveyor and/or engineer as required for the
information shown, showing the buildings, pavement, drainage, walkways, utilities, and
pavement markings in their true relationship to lot lines, and outdoor lighting and
appropriate grades and elevations. The as-built plans shall be accompanied by a
Professional Engineer's certification stating that the project conforms to the approved
Plan.

4.14 The Applicant shall record this Decision at the Middlesex South District Registry of
Deeds.

4.15 All work on the Site shall be conducted in accordance with the terms of this special
permit and shall conform with and be limited to the improvements shown on the Plan as
conditioned, modified, and approved herein.
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5 EFFECT AND SCOPE OF THIS AMENDMENT DECISIAN

This Amendment Decision only responds and decides on the limited matters before the Board
as outlined herein. Except as herein specified, the Original Decision shall remain in full force
and effect.

The Town of Acton Board of Selectmen

t~

Janet K. Adachi,, Chair

Copies furnished:

Applicant -
certified mail #

Town Clerk
Fire Chief
Owner

Building Commissioner
Town Engineer
Natural Resources Director
Police Chief
Historical Commission

Health Director
Municipal Properties Director
Town Manager
Acton Water District
Assistant Assessor
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