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ARTICLE 97 ANALYSIS

Concord’s proposed improvements to the Nagog Pond Public Drinking Water Filtration Plant 
(the “Project”) do not require approvals under Article 97 of the Massachusetts Constitution.  The 
Town of Concord is going to retain ownership and possession of the land and the land will 
continue to be used for public drinking water supply purposes.  Accordingly, the building and 
treatment system improvements, including the proposal to utilize a natural gas powered 
distributed energy unit to provide electricity to the treatment facility, do not implicate Article 97 
concerns. 

The treatment facility is and will be located on Parcel C4-14 within the Town of Acton.  Concord 
also owns and controls Parcel C4-32, an adjacent parcel with an access road to the treatment 
facility.

In Mahajan v. Dep't of Envtl. Prot., 464 Mass. 604, 613-17 (2013), the Supreme Judicial Court 
provided a thorough analysis of Article 97.  Citing Selectmen of Hanson v. Lindsay, 444 Mass. 
502, 508–509 (2005), the SJC in Mahajan indicated that the “critical question to be answered is 
not whether the use of the land incidentally serves purposes consistent with art. 97, or whether 
the land displays some attributes of art. 97 land, but whether the land was taken for those 
purposes, or subsequent to the taking was designated for those purposes in a manner sufficient to 
invoke the protection of art. 97.”  The Town of Concord has never taken any steps to designate 
C4-14 or C4-32 as Article 97 lands by deed or other recorded restriction.  On the contrary, both 
parcels were expressly acquired for the purpose of establishing and maintaining a public water 
supply system. 

Parcel C4-14 

The Town of Concord acquired Parcel C4-14 in 1909 for the purpose of operating a public water 
supply system to purify and construct a water supply system.   

Article 14 from the 1909 Town of Concord Annual Town Meeting authorized the Concord Water 
and Sewer Commission “to take and hold the waters of Nagog Pond,…and to also take and hold 
by purchase or otherwise all necessary land, water rights, rights of water and easement for 
raising, holding, diverting, purifying and preserving such waters.”  A copy of Article 14 from the 
1909 Annual Town Meeting is attached as Exhibit A.   

On July 28, 1909, the Town of Concord recorded an Instrument of Taking in the Middlesex
County Registry of Deeds, Book 3457, Page 221 – 237, a copy of which is attached as Exhibit 
B.  The Instrument of Taking performed several actions for the purpose of “laying out, 
establishing, operating and maintaining an additional water supply system to be obtained from 
Nagog Pond.”  In the following subsections of the Instrument of Taking, Concord: 

(a) took the rights to Nagog Pond and the land under the pond; 
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(b) took a “right of way” in certain parcels the purpose of laying, constructing, operating, 
maintaining, and repairing water pipes, structures and appurtenances for a complete 
system of water works;

(c) took certain entire parcels located around the southeasterly bank of Nagog Pond for 
the “purpose of preserving and protecting the purity of the water of Nagog Pond and 
for uses incidental to the construction, operation, maintenance, repair and renewal of 
said water supply system to be derived from Nagog Pond”; and 

(d) took rights of way to access the lands referenced in section a, b, and c. 

The parcels Concord acquired in the Instrument of Taking are described in Section C of the 
document and are shown in a plan of land title, “Location of Lands Bordering upon Nagog Pond 
in the Towns of Acton and Littleton, Mass. and Rights of Way Leading Thereto Taken by the 
Town of Concord for Water Supply Purposes,” dated July 1, 1909, prepared by Metcalf & Eddy.  
A copy of the plan is attached as Exhibit C.  Parcel C4-14 is shown as the land of the Pilgrim 
Milling Co. and is labeled as “(c) Fourth Parcel, Area = 5.3 acres.” 

Based on these historic documents, it is evident that the Town of Concord acquired Parcel C4-14 
to establish a public water supply system and not merely to preserve open space around Nagog 
Pond.   

Even if Article 97 applied to C4-14, the proposed improvements to the water treatment facility 
would not require compliance with the approval procedures of the constitutional provision, 
because there is no change in use of Parcel C4-14, and there is no “disposition” of the land, 
which will continue to be owned and operated by the Town of Concord.   

Parcel C4-32 

The roadway that provides access to the water treatment facility is located primarily on Parcel 
C4-32.  The building and related treatment facility equipment, including the proposed distributed 
energy unit, is located on C4-14.   

The Town of Concord acquired Parcel C4-32, a roughly triangular 3.75 acre parcel of land, 
through a land swap with the Palmer Family Trust.  The land swap was executed over a period of 
years between 1994 and 2003.  The impetus of the swap was to exchange parcels that were 
roughly equivalent in size, but adjacent to areas that the counter-party wanted to control and 
develop.  The Town of Concord wanted to acquire Parcel C4-32, which was contiguous with 
Parcel C4-14 property and contained the access road to the ozone treatment facility. The land 
Concord swapped for C4-31, Parcel D4-29, was contiguous with other land that a developer 
wanted to acquire for the Quail Creek condominiums and golf course.   

Like Parcel C4-14, Concord acquired Parcel D4-29 in 1932 “for the purpose of constructing and 
maintaining a filtration plant for the purification of waters of Nagog Pond.”  Concord never 
designated Parcel D4-29 as Article 97 land. 

The Town of Concord passed two Town Meeting Warrants endorsing the swap to acquire C4-32 
for public water supply purposes: Article 39 of 1994 and Article 39 of 1998.   
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Article 39 at the Concord Town Meeting on April 11, 1994 stated:

VOTED: That for the purpose of constructing and maintaining a facility for the 
disinfection, filtration, or other treatment of the waters of Nagog Pond as 
authorized under the provisions of Chapter 201, Acts of 1884, and Chapter 40, 
Section 39A and 39B of the Massachusetts General Laws, the Town authorizes 
the Public Works Commission voting as Water Commissioners to enter into 
agreement with and convey to Gloria W. Palmer, Trustee of the Palmer Family 
Realty Trust, or their successors in title, a parcel of land belonging to the Town of 
Concord, situated in the Town of Acton and identified on the Town of Acton 
Assessors Maps as parcel 29, Sheet D4 [D4-29], consisting of 3.75 acres, and in 
exchange for said parcel further to authorize the Public Works Commission to 
accept conveyance of all or portions of a parcel of land [C4-32] owned by Gloria 
W. Palmer, Trustee of Palmer Family Trust or their successors in title situated 
near Nagog Brook approximately 300 feet from Nagog Pond as shown on a plan 
entitled “Proposed Land Transfer”, by Haley and Ward, Inc., September 
1993…and further to authorize the Board of Selectman to petition the 
Massachusetts General Court for an act as may be required to authorize the 
disposition, sale, conveyance, or exchange of the first-mentioned parcel owned by 
the Town of Concord [D4-29]; such exchange or conveyance to take place only 
upon certification by the Concord Board of Selectmen that all necessary permits, 
licenses, and approvals, have been obtained from appropriate authorities in the 
Town of Acton permitting the use of said parcel [C4-32] for the purpose of 
constructing and maintaining a facility for the disinfection, filtration or other 
treatment of the waters of Nagog Pond.

Several years passed without further action on the land swap.  Then, in the 1998 Concord Town 
Meeting, the Town approved another Article 39, which re-affirmed the vote passed under Article 
39 of the Warrant for the 1994 Town Meeting.  The 1998 version of Article 39 authorized “the 
Board of Selectmen to petition the General Court for an act as may be required to authorize such 
land transfer” and also authorized the Board of Selectman to offer to convey the land to the 
Town of Acton for $20,000.  The Town of Acton issued a memorandum, dated July 3, 1998, in 
which the Town of Acton confirmed that it did not have an interest in purchasing C4-32. 

Pursuant to the requirements of Chapter 201, Acts of 1884, the act that authorized Concord’s 
public water supply system and the taking of Nagog Pond, and Chapter 40, Section 39A and 39B 
of the Massachusetts General Laws, the Massachusetts legislature adopted Chapter 179 of the 
Acts of 2000 stating that “[n]otwithstanding the provisions of section 15B of chapter 40 of the 
General Laws, the town of Concord may convey a certain parcel of land located in the town of 
Acton” and acknowledging that the land Concord acquired in the swap was “to be used in 
connection with the abutting town of Concord ozone treatment facility.”  G.L. c. 40, § 39B 
contains a reference to a town’s eminent domain power under G.L. c. 79, but it does not indicate 
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that land taken for public water supply are also subject to Article 97.  During this process, neither 
town nor the Massachusetts General Court required compliance with Article 97 with respect to 
the land swap. 

The deed conveying parcel C4-32 from the Palmer Family Trust to the Town of Concord, Book 
40019, Page 158 (the “C4-32 Deed”), a copy of which is attached as Exhibit D, states that the 
land is being conveyed to Concord “by and through its Public Works Commission.”   The C4-32 
Deed also incorporates a plan entitled “Plan of Land in Acton, Massachusetts” prepared for 
Town of Concord Water Dept., Great Road, Acton, MA 01720, dated April 13, 2001, and 
prepared by Acton Survey & Engineering.  This plan is recorded as Plan 641 of 2003 in the 
Middlesex South Registry of Deeds, and a copy is attached as Exhibit E.  The Notes on the 
recorded plan states, among other things, “Parcel A [C4-32] is not a building lot, but is to be 
adjoined with abutting land of the Town of Concord Water Dept. [C4-14].”  

In contrast to the C4-32 Deed, the Town of Concord acquired a parcel along Nagog Pond in 
Littleton from the Trustees of the Emily B. Cobb Trust B for conservation purposes.  Middlesex 
Registry of Deeds, Book 23507, Page 037.  This deed was executed in July 1993 around the 
same time Concord began discussing a land swap with the Palmer Family trust for Parcel C4-32.  
The deed for land from the Cobb Trust contained the following express language: “[the Grantors] 
grant to the Town of Concord…for the public purposes set forth in Article 97…including 
protection and conservation of forest, water, air and other natural resources to be held and 
managed by said Commission for watershed preservation.”  The absence this restrictive language 
in the documents for Parcel C4-32 supports the conclusion that this parcel was intended to 
support the active water management on Parcel C4-14, but was not taken or designated as Article 
97 land. 

Thus, there is no support for the position that the Town of Concord acquired Parcel C4-32 as 
Article 97 land or that it was obtained only as open space for conservation.  Parcel C4-32 is part 
of a concerted strategy by the Town of Concord to secure rights in the land around Nagog Pond 
to maintain ownership and control of the specific parcels below the Nagog Dam for the purpose 
of constructing and maintaining a facility for the disinfection, filtration, or other treatment of the 
waters of Nagog Pond.   

Response to Comments

In comments, some individuals argued the proposed improvements to the Nagog Pond Public 
Drinking Water Filtration Plant must comply with the approval procedures of Article 97 because 
they assert:

(a) the ozone treatment facility was built without compliance with Article 97;
(b) the incorporation of chemical treatment constitutes a change is use; and
(c) any clearing of the land will result in the loss of open space which requires compliance 

with Article 97.
None of these assertions are accurate or applicable.
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As discussed above, Parcels C4-14 and C4-32 were not acquired for open space purposes and 
have never been designated as Article 97 land.  It is evident from the recorded Instrument of 
Taking for C4-14 and the land swap documents for C4-32 that these properties were acquired for 
the purpose of developing and maintaining a public water supply.  The ozone treatment facility
on C4-14 was constructed in 1995 to comply with state and federal drinking water standards.
Under current federal and state drinking water requirements, including the Filtration Avoidance 
Waiver under the Surface Water Treatment Rule, there are water quality limitations on the use of 
the water available with the current ozone treatment facility.  As a result, the facility is only 
providing seasonal usage.  The proposed improvements to the facility will incorporate some 
additional chemical processes to improve the water quality and ensure compliance with federal 
and state drinking water standards.  These improvements to meet mandatory drinking water 
requirements are certainly consistent with the public water supply purpose established when 
Concord obtained the land.  None of this work to maintain proper water quality standards 
implicates any Article 97 concerns. 

Even assuming for the sake of argument that Article 97 did apply to these parcels, since there 
will be no change in the ownership or change in use of the parcels, there is no requirement for 
the Town of Concord or the Town of Acton to comply with the procedural requirements of 
Article 97 to proceed with the improvements to the treatment facility.

Furthermore, even if these were Article 97 lands, there is no loss of open space under the current 
proposal.  The proposed treatment facility occupies virtually the same footprint as the existing 
facility.  Even if there was some loss of “open space” in conjunction with the improvements, 
since the Project will continue the public water supply purpose, there is no requirement to 
comply with Article 97 because maintaining a public water supply use is consistent with Article 
97’s mandate to foster “the protection of the people in their right to the conservation, 
development and utilization of the agricultural, mineral, forest, water, air and other natural 
resources.”
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