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MONITORThIG SERVICESAGREEMENT j, ~

This Monitoring ServicesAgreement(this “Agreement”)is madeasofthe
_______ dayof , 2005, by andbetween68 River Street,LLC a Massachusetts
limited liability companyhavingan addressat 14 NewtownRoad,Acton, MA 01720
(“Developer”),the Acton CommunityHousingCorporation,havinganaddressat 472
Main Street,Acton, Massachusetts01720(“MonitoringAgent”), andtheTownofActon,
havingan addressat 472 Main Street,Acton, Massachusetts01720 (the“Municipality”).

RECITALS

WHEREAS,theDeveloperintendsto constructahousingdevelopmentknownas
Fort PondBrook Placeata .7426-acresite locatedat 68 River Streetin theMunicipality,
moreparticularlydescribedin Exhibit A attachedheretoandmadeaparthereof(the.
“Project”), underChapter40B oftheMassachusettsGeneralLaws (the“Act”); and

WHEREAS,the Board of Selectmenof theMunicipality and the Developerhave
madeapplicationto Departmentof HousingandCommunityDevelopment(“DHCD”)
to certif~’that the Projectis a valid ComprehensivePermitProjectwithin theLocal
Initiative Programof DHCD (the “LIP Program”)and thereforethat the Developer,is
qualified to apply to theMunicipality’s Boardof Appealsfor a comprehensivepermit
pursuantto the Act; and

WHEREAS,the Board of Appealshasissueda comprehensivepermit for the
Project(the “ComprehensivePermit”), and DHCD hasissuedor will issueits final
approvalof theProjectwithin the LIP Programand hasgivenand will give teclmical
and otherassistanceto theProject;and

WHEREAS,pursuantto theComprehensivePermitandtheRegulatory
AgreementamongDHCD,theMunicipality andtheDeveloperof evendateherewith(the
“RegulatoryAgreement”),theProjectis to consistof atotal ofeight (8) condominium
units,of which two (2)units (the“AffordableUnits”) will be sold at pricesspecifiedin
theRegulatoryAgreementto Eligible Purchasers(asdefinedherein);and

WHEREAS,theAffordableUnitswill be subjectto deedridersgoverningthe
resaleoftheunits in perpetuity(the“Affordability Requirement”)and

WHEREAS,pursuantto theComprehensivePermitandthe Regulatory
Agreement,the Developermaynot receiveprofit in excessoftwentypercent(20%)of
total developmentcostsof theProject(the“Limited DividendRequirement”)and

WHEREAS,pursuantto requirementsof theRegulatoryAgreementandthe
ComprehensivePermit,theDeveloperhasagreedto retaintheMonitoring Agent to
performmonitoring andenforcementservicesregardingcomplianceoftheProjectwith
theAffordability Requirement.



NOW, THEREFORE,for goodandvaluableconsideration,thereceiptand
sufficiencyofwhich areherebyacknowledged,thepartieshereto,intendingto be legally
boundhereby,agreeasfollows:

1. Monitoring Services.MonitoringAgentshallmonitor thecomplianceof
theProjectwith theAffordability Requirementasmorefully describedherein. The
partiesagreethat DHCD will monitor compliancewith theLimited Dividend
Requirement.

(a)Affordability Requirement.(i) Initial Sales.TheDeveloperagreesto deliver
to theMonitoring Agenta proposedMarketingPlan (asdefinedin theRegulatory
Agreement)for theMonitoring Agent’s approval. Prior to the saleoftheAffordabJe
Units, theDeveloperagreesto deliverto theMonitoringAgent the incOmeand asset
certificationsoftheproposedEligible Purchasers,andtheproposeddeedsand deedriders
with respectto initial salesof AffordableUnits asrequiredunderthe Regulatory
Agreement(the“Initial SalesData”). TheMonitoringAgent agreesto forthwith review
the Initial SalesDataand determinethesubstantivecomplianceof theProjectwith the
Affordability Requirement.TheMonitoringAgent shallalso ensuresubstantive
compliancewith theapprovedMarketingPlanand lotteryprocess.Uponcompletionof
its reviewofInitial SalesData,theMonitoring Agentwill deliverto DHCD andthe
Municipality a copyofsuchdatatogetherwith theMonitoring Agent’sdeterminationof
whethertheAffordability Requirementhasbeenmet.

(ii) Resales.TheMonitoring Agent alsoagreesto monitorresalesofAffordable
Units (including reviewofincomeandassetcertifications,deedsanddeedriders)for
compliancewith the termsof theDeedRider, andissuanceof certifications,as
appropriate,approvalofresalesandthepaymentof recaptureamountsto the
Municipality. TheMonitoringAgent shall alsolocateand select,orprovideassistanceto
theMunicipality in locating andselecting,Eligible Purchasers,includingwithout
limitation, ensuringcompliancewith the approvedMarketingPlanand lotteryprocess.

(c) SupplementalMonitoring Services.TheMonitoringAgentshallprovide
reasonablesupplementalmonitoringon its own initiative in orderto ensureto theextent
practicable(i) the complianceby theDeveloperwith theAffordability Requirement,and
(ii) thecomplianceby the ownersoftheAffordable Units with therequirementsofthe
DeedRider, includingwithoutlimitation theowner-occupancyrequirementand the
ResaleRestrictions.The serviceshereundershall not includeany construction
monitoring.Theserviceshereundershall includefollow-up discussionswith the
DeveloperandlorownersoftheAffordableUnits, if appropriate,afleran eventof
noncompliance.

2. Monitoring ServicesFee.(a) TheMonitoringAgentshallreceivea feeof
$500.00from theDeveloperat thetime ofexecutionofthis Agreement.Suchfee
shall constitutepaymentfor theservicesoftheMonitoringAgent with respectto
complianceby theDeveloperwith theAffordability Requirement.As provided



in theDeedRiderwith eachAffordableUnit, theMonitoring Agent shall receiveaResale
Feeoftwo and one-halfpercent(2.5%)oftheMaximum Re-salePrice,to bepaidby the
buyerof theAffordableUnit at eachclosingasa conditionprecedentto closingfor the
serviceswith respectto monitoringeachsubsequentsalestransactionfor compliancewith
theResaleRestrictionsandthe other,termsoftheDeedRider.Suchfeeshallbepayable
for all transfersofAffordableUnits, includingthoseto an Eligible Purchaseror anyother
purchaser.If theMonitoring Agent’s feeis not paidat thetimeof closing, the
MonitoringAgentshall be entitled to paymentfrom thepurchaseroftheAffordable Unit
andto bring an actionand seekan attachmentof the interestofthepurchaserin the

Affordable Unit. NeitherDHCD northeMunicipality shallhaveany responsibilityfor
paymentof anyfee to Monitoring Agcnt hereunder.

3. EnforcementServices.In the eventofanyviolation of’the substantiveor
reportingrequirementsof theRegulatoryAgreementor a ‘failure by theDeveloperto take
appropriateactionsto curea defaultundertheRegulatoryAgreement,theMonitoring
Agent shallhavetheright, with the prior ConsentoftheMunicipality, to takeappropriate
enforcementactionagainsttheDeveloper,including,without limitation, legal actionto
compeltheDeveloperto complywith therequirementsoftheRegulatoryAgreement.
TheRegulatoryAgreementprovidesforpaymentby theDeveloperoffees and expenses

(including legal fees)of the MonitoringAgent in theeventenforcementaction is taken
againsttheDeveloperthereunderand grantsto theMonitoringAgent a lien on the

,Projectto securepaymentof suchfeesandexpenses.TheMonitoringAgentshallbe
entitledto seekrecoveryofits feesand expensesincurredin enforcingtheRegulatory
AgreementagainsttheDeveloperandto asserta lien on theProj~ctto securepaymentby
theDeveloperofsuchfeesandexpenses. •

In the eventof a violation oftheprovisionsofa DeedRider,theMonitoring
Agentshallhavetheright,with theprior consentof theMunicipality, to takeappropriate
enforcementactionagainsttheunit owneror theunit owner’ssuccessorsin title,
including,without limitation, legal actionto compeltheunit ownerto complywith the
requirementsoftheDeedRider,TheDeedRiderwill providefor paymentby theunit
owneroffeesandexpenses(including legal fees)oftheMonitoring Agent in theevent
enforcementaction is takenagainsttheunit ownerthereunderandwill grantto the
Monitoring Agenta lien on theunit,junior to the lien ofany institutionalholderofa first
mortgageon theunit to securepaymentofsuchfeesandexpenses.TheMonitoringAgent
shallbeentitledto seekrecoveryofits feesand expensesincurredin enforcinga deed
rider againsttheunit ownerandto asserta lien on therelevantunit to securepayntentby
theunit ownerof suchfeesandexpenses.

TheMonitoring Agent shallnot be entitled to seekany compensationor
reimbursementfrom DHCD or theMunicipality in connectionwith theenforcement
servicesunderthis Section,it beingunderstoodthattheMonitoring Agentshall look
solely to the reimbursementrights describedabovefor paymentoftheMonitoring
Agent’scostsandexpenses.Nothingin this Agreementshall be construedto requirethe
Monitoring Agent to expendmorethan$20,000,which amountshallbe indexedto
fluctuationsin theConsumerPriceIndex for UrbanWageEarnersandClerical Workers



maintainedby theUnitedStatesDepartmentofLabor(the“CPI”), in enforcingthe
provisionsoftheRegulatoryAgreementorto takeanyparticularenforcementaction
againsttheDeveloper. ‘ • ‘ • +

4. Term.Themonitoringservicesareto be proyidedfor solong asthereis
anyAffordableUnit subjectto aDeedRidercontainingtheResaleRestrictions,orthere
is anyAffordableUnit which is ownedby theMunicipality. Thetermofthis Agreement
shallendon thedatesix (6) monthsafterthe latter to occurof the latestexpirationdateof
thetermof theDeedRiderattachedto anyof theAffordableUnits or thedatethe
Municipality no longerownsany AffordableUnit.

5. ResponsibilityofMonitoring Agent.TheMonitoringAgent shallnot be
held liable for anyaction takenor omitted underthis,A’greementso long asit shallhave
actedin goodfaith andwithout grossnegligence. , ‘

6. SuccessorMonitoring Agent. ShouldtheMonitoringAgentbe dissolved
orbecomeincapableof fulfilling its obligationsduring thetermofthis Agreement,or if
theMonitoring Agentconsistentlyfails to exercisereasonablecareanddiligencein
carryingout its responsibilitiesunderthis’ Agreement(anyoftheforegoinga
“TerminationEvent”), theMunicipality shallhavetheright to appointa succe~sorto
serveasMonitoring Agent for theremainingtermofthis Agreement.

7. Indemnity.TheDeveloperagreesto indemnifyand hold harmlessthe
Monitoring Agent,DHCD and theMunicipality againstall damages,costsandliabilities,
includingreasonableattorney’sfees,assertedagainsttheMonitoring Agent,DHCD or
theMunicipality by reasonofits relationshipwith theProject‘underthis Agreementand
not involving theMonitoring Agent,DHCD or theMunicipality actingin badfaith and
with grossnegligence.

8. ApplicableLaw. This Agreement,andtheapplicationor interpretation
hereof,shallbegovernedby the laws of TheCommonwealthofMassachusetts.

9. Binding A~rreement.This Agreementshallbebindingon theparties
hereto,theirheirs, executors,personalrepresentatives,successorsandassigns.

10. Headings.All paragraphheadingsin this Agreementare for the
convenienceof referenceonly andarenot intendedto qualify themeaningofthe
paragraph.

11. Entire Aareement.This Agreementsupersedesall prior agreements
betweenthepartieswith respectto monitoringof theProjectwith theAffordability
Requirement,whetheroral or written, includingwithout limitation, all correspondence
betweenthe partiesandbetweencounselfor theirrespectiveparties.This Agreement
constitutesthesole and entireagreementbetweenthepartiesheretowith respectto the
subjecttransaction,andtherights,duties,andobligationsofthepartieswith respect
thereto.



12. Definitions. Any capitalizedtermusedandnot definedhereinshallhavç
thesamemeaningas setforth in theRegulatoryAgreement.

IN WITNESSWHEREOF,thepartiesheretohavecausedthis Agreementto be
duly executedasofthedatefirst written above.

DEVELOPER:

68 River

By:

•,,Th~4G
Glen’KduSann,~anager

MONITORING AGENT:

Acton CommunityHousingCorp.

By:
Nancy]~çrnier

Title: Q_jZ.Aj. A..-

TOWN OFACTON:

By its Board’ ofSelectmen

F. Dore’ Hunter,Chairman

PeterK. Ashton ‘

William H. Shupert,III

WalterM. Foster

RobertA. Johnson
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Exhibit A

A certain parcel of land located on River Street in Acton, Middlesex County,
Massachusetts,shownasLot 1 on a planentitled “Plan of Landin Acton, Massachusetts”
preparedfor 111-113SchoolStreet,LLC, Scale1” =20’,” by StamskiandMcNary, Inc.
datedMarch 29, 2004, containing32,346squarefeet,moreor less,accordingto saidplan
recordedwith Middlesex SouthDistrict RegistryasPlan# of2005.

• For Grantors’title seedeeddatedJanuary12, 2004recordedat Book41766,Page472 at
theMiddlesexSouthRegistryofDeeds. •


