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Don Johnson

From: Don Johnson /

Sent: Wednesday, April 20, 2005 2:54 PM

To: All Boards and Committees

Cc: All Department Heads; Board of Selectmen

Subject: Recusal of Board and Committee Members

Dear Board/Committee Member:

In recent weeks and months there have been several questions with respect to how a board or committee
member should act if they are recused on any matter due to a conflict, or the appearance of a conflict. Shortly
before Town Meeting the Chairman of the Board of Selectmen asked staff to prepare a draft policy in this regard
for the Board’s consideration. That draft has not been completed as yet. As soon as the Selectmen establish this
policy, we will share it with all members of all boards and committees. In the meantime, we have given verbal
direction to those staff members who provide staff support to boards and committees and asked them to advise
you accordingly. Even so, there is apparently still a significant degree of disagreement with (or lack of
understanding of) the Ethics Law and the restrictions that apply to board and committee members related to
conflict.

In order to help those who are having difficulty in this area, I have attached a draft letter from Town Counsel
speaking to this issue. I stress that it is a draft and has been prepared as background for part of the policy that
the Selectmen will be considering. Even so, it is quite instructive and may help some folks to better understand
the law. Also, the following is an excerpt from a portion of another communication from Town Counsel that will
give you an idea as to how the Supreme Judicial Court sees this issue:

“As a follow-up, in Graham v. McGrail, 370 Mass. 133, 138 (1976), the SJC stated: ‘Ordinarily, the wise course for
one who is disqualified from all participation in a matter is to leave the room.’ So that is the SJC’s view of what is
‘wise,’ the admonition came in the context of a discussion of whether the disqualified member could be counted
toward a quorum (with the Court concluding that the member should not be counted).”

As you can see, the Supreme Judicial Court takes the position that, not only should a recused person have no
interaction with their board or committee on the particular subject from which they are recused, they would have
the individual physically leave the room.

Until such time as the Selectmen promulgate their policy in this regard, if you have any questions, or need further
clarification, please feel free to contact my office or any member of the Board of Selectmen. Our concern is to
help you avoid being inadvertently caught in a conflict under the Ethics Law. Violations (and any
enforcement penalties) are applied directly against the individual, not the Town. As such, it is incumbent
on individuals to police themselves carefully or run the personal risk.

Regards,
Don Johnson
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DRAFT

MEMORANDUM

TO: Don P.Johnson,TownManager
FROM: StephenD. Anderson,Town Counsel
RE: RecusalUndertheStateEthicsAct
DATE: April 9, 2005

You haveaskedfor somegeneralguidanceregardingrecusalof amemberofa
Townboardor commissionundertheStateEthicsAct, G.L. c. 268A.

Therearemanyreasonswhy amemberofa Townboardorcommissionshould
recusehimselforherselfundertheStateEthicsAct from participatingin aparticular
matterpendingbeforetheboardor commission. Examplesinclude,without limitation,
thefollowing:

• FinancialInterest: Themember(and/orhis immediatefamily, his
partner,abusinessorganizationin which he is servingasofficer, director,
trustee,partneroremployee,oranyprospectiveemployer)cannothavea
financialinterestin theparticularmatterin which thememberis askedto
participate. SeeG.L. C. 268A, §19 (this disqualificationis subjectto cure
by disclosureto andconsentfrom theappointingauthority).

• OutsideActivities: Themembercannotparticipatein anyparticular
matterpendingbeforehis boardor commissionin which he (a) directly or
indirectlyhasreceivedorrequestedcompensationfrom anyoneotherthan
the town, or(b) actedasan agentor attorneyfor anyoneotherthanthe
town. SeeCL. C. 268A, §17 (thedisqualificationofthis sectionis
relaxedin certainrespectsfor specialmunicipalemployees).

• Appearanceof Impropriety: Themembercannot“act in amanner
which would causeareasonableperson,havingknowledgeoftherelevant
circumstances,to concludethat anypersoncanimproperlyinfluenceor
undulyenjoyhis favor in theperformanceofhis official duties,or that he
is likely to actor fail to act asaresultof kinship, rank,positionor undue
influenceof anypartyor person.” SeeCL. C. 268A, § 23(b)(3)(this
disqualificationis subjectto curein certaincircumstancesby disclosureto
theappointingauthorityand/orin theminutesofthemeeting).

If therearegroundsfor recusal(or if thememberhasrecusedhimselforherselfin
an abundanceof caution),themembercannotandshouldnotparticipatein theparticular
matterpersonallyandsubstantially“through approval,disapproval,decision,
recommendation,therenderingofadvice,investigationorotherwise.” SeeG.L. C.
268A, §1 (definition of“participate;”emphasisadded). Therecusedmembershould,
with respectto thematter,refrain from personallyandsubstantially(a) voting, (b)
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deliberating,(c) makinganyrecommendation,(d) providing any advice,or (e)
conductingany investigationinto thematter. As a practicalmatter,therecusedmember
shouldabsenthimselfor herselfaltogetherfrom themeeting(s)at which theparticular
matteris discussed.

Nor is it sufficient that thememberrecuseshimselfor herselfandthenpurportsto
participatein themeetingorhearingin his or her individual capacityby making
recommendationsor providingadvice(orally or in writing) to theboardor commission.
Not only doesthis havethepotentialto exposethememberto penaltiesunderc. 268A,
but alsosuchparticipationmayconstitute“groundsfor voiding, rescindingorcanceling
theaction” takenby the boardor commissionin which suchparticipationhasoccurred
“on suchtermsastheinterestofthemunicipalityandinnocentthird personsrequire.”
SeeCL. C. 268A, § 21.

As a“last resort” in the“narrow circumstances”where“a municipalbodycannot
obtainthequorumnecessaryto takeactionbecauseof disqualificationbasedon conflicts
of interestunderG.L. c. 268A,” theruleofnecessity268A mayprovidea “mechanismby
which all membersmayactnotwithstandingany conflictsof interest:”

Therule ofnecessitywasestablishedby courtsto allow public officials to
participatein official decisionsfrom whichtheyareotherwisedisqualified
by theirbias,prejudiceor interestwhenno otherofficial oragencyis
availableto makethat decision.SeeMoran v. SchoolCommitteeof
Littleton, 317 Mass. 591, 594 (1945); Grahamv. McGrail, 370 Mass.133,
138 (1976)(suggestingthat therule would apply in propercircumstances
wherepublic officials couldnot participatedueto CL. c. 268A); seealso
Georgetownv. EssexCountyRetirementBoard, 29 Mass.App. Ct. 272
(1990).

See,e.g., EC-COI-99-4(andopinionscited).

As theStateEthics Commissionnotedin EC-COI-99-4and EC-COI-92-24,useof
theruleofnecessityshouldbe notedin theminutesofthemeetingat which it is invoked
and,in orderto satisfytherequirementsof§ 23(b)(3),theotherwisedisqualifiedmember
should,if possible,makean advancewrittendisclosure,to be filed with theTown Clerk,
oftherelevantfactsthat createdtheconflict of interestandnecessitateduseoftherule in
orderto obtain aquorum. SeeEC-COI-93-3. If suchan advancewrittendisclosureis not
possible,themembershouldincludea § 23(b)(3)disclosurein theminutesofthe
meeting. In addition, § 23(b)(2)is relevant,providingthat no public employeemayuse
orattemptto usehis official positionto secureunwarrantedprivilegesor exemptionsof
substantialvaluefor himselfor others. Therefore,if thedisqualifiedmemberparticipates
in reviewingthematterbasedon therule of necessity,he mustapplyobjectivecriteria.
Finally, theboardor commissioncannotinvoketherule of necessityif themeetingcan
be rescheduledanda quorumobtainedwithout therecusedmember’sparticipation.
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