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COMMONWEALTH OF MASSACHUSETTS
MIDDLESEX, ss. TRIAL COURT

SUPERIORCOURTDEPT.
CIVIL ACTION NO. 2004-4904

)
CHRISTOPHERWHITLEY, )

)
Plaintiff )

)
v. )

)
THE TOWNOF ACTON,JONATHAN )
WAGNER,KENNETH KOZIK, RICHARD)
FALLON, GARRY RHODES,andthe )
ZONING BOARD OF APPEALS OF THE )
TOWN OF ACTON, )

)
Defendants. )

_______________________________________________________________________)

DEFENDANTS’ OPPOSITIONTO PLAINTIFF’S
MOTION FOR JUDGMENT ON THE PLEADINGS AND

CROSS-MOTION TO DISMISS

This is an appealfrom a decisionoftheActon Zoning Boardof Appeals(“the Zoning

Board”) denyingavarianceto exceedapplicableheight limitations undertheActonZoning

Bylaw in orderto constructa 62-foot amateurradiotowerandantennastructureon Whitley’s

propertyat20 Silver Hill Road,Acton. TheComplaintalso challengesthevalidity of theZoning

Bylaw in light of federalandstatestatutesthat providespecialaccommodationfor amateurradio

communications.’

ThedefendantsTownof Acton andtheActon ZoningBoardof Appeals(the “Town”)

opposetheplaintiff ChristopherWhitley’s (“Whitley”) Motion for Judgmenton thePleadings,

In 1985,the FederalCommunicationsCommissionissueda declaratoryruling, known as “PRB-1,” latercodifiedat
47 CFR§97.15(e),which provideslimited federalpre-emptionfor the siting of amateurradio towers. The
regulationrequireslocal governmentsto reasonablyaccommodateamateurradiocommunications.



C

andcross-move for dismissalofthe Complaint pursuant to Mass,R. Civ. P. 12(b)(l), on the

following grounds:

(a) Whitley’s appealhasbeen renderedmoot by recent amendmentsto the Acton

Zoning Bylaw that effectivelypermit Whitley to construct hisproposedam$eur

radiotower andantennaasofright;

(b) Beingmoot, Whitley’s claim for declaratoryjudgment must be dismissedfor lack

ofan “actual controversy” as requiredunderG.L. c. 231A, §1;

(c) Beingmoot, Whitley’s appeal from the ZoningBoard’s denialofa varianceis not

justiciable, andWhitley lacks standingasa “person aggrieved” under (IL. c.

40A, §17; and

(d) The Court lacks subjectmatter jurisdiction overmoot issuesandclaims.

FACTS

Whitleyapplied for, andwasdenied, a variancefrom the dimensionregulations underthe

Acton ZoningBylaw, to construct a 62-footantennasupportstructurecomprising ofa 52-foot

retractable tower and a ten-foot antenna(hereinafter,the “radio tower”). Complaint, ¶1117,22-24.

At the timeWhitley applied for a variance,the Zoning Bylaw prohibited any radio tower in

excessof36 feet in Whitley’s zoningdistrict, the R-4 zone.See,ZoningBylaw, if3.10.3,and

5.2. On December13, 2004,Whitely initiatedthis action, appealingthe Zoning Board’s

variancedenialpursuantto (IL. c. 40A, §17,and seekingadeclarationpursuanttoOl. c. 23lA,

§ 1 that: (i) the Zoning Bylaw and the height restrictionscontained therein are pre-emptedby

federal law, and(ii) therefore, the ZoningBoard’s denialofthe variance exceededits authority

andmust be annulled.
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Uponbeingservedthe Complaint, Town CounselandTown officials reviewedthe

Town’s existingbylaws thatgovern the permitting and siting ofamateurradio towers and

structures,and analyzedwhether suchbylaws andregulations were consistentwith applicable

federalandstate law. See,Affidavit ofRoland Bartl, 11l1~-5,attached hereto. The PlanningBoard

held a public hearing on February 22,2005to considerproposedzoningchangesfor the

permitting ofamateurradiotowers,which Whitley attended.Bartl Affidavit, 11116-7. Whitley

servedhis Motion for Judgmenton the Pleadingson the Town on March 11, 2005.2

On April 4, 2005,Acton Town Meetingadoptedtwo amendmentsto theZoning Bylaw

affecting the siting ofradiotowers. See,Affidavit ofEvaBowen,Town Clerk, and Article 25B

from theTown Meetingwarrant, attachedhereto.3 Article 25B addeda newsectionto the

provisions governingaccessoryuses,§3.8.3.6,andpennitsradiotowers as an accessoryusein

any zoningdistrictby right, subject to certainreasonableconditions, including a 100-footheight

limitation. See,Article 25B. Taking Whitley’s allegationsin his Complaint astrue, noneofthe

conditionsaffect Whitley’s eligibility or ability to constructa 62-foot amateur radiotower by

right. The Town hasrequestedexpeditedapproval ofthe Zoning Bylaw amendmentsfrom the

AttorneyGeneral. See,G.L. c. 40A, §5. The Attorney Generalmusteither approveor

disapprove abylaw amendmentwithin 90 days ofthe Town’s submissionofthe amendment

G.L. c. 40, §32.

~i Town MeetingconveningonApril 5, 2005,Whitley consentedto anextensionofthetimefor the Townto

respondtohisMotion for JudgmentonthePleadings.
3Mattersoutsidethepleadingsmaybe consideredby theCourtwherethedefenseof subjectmatterjurisdiction is
raisedpursuanttoMass,ft. Civ. P. 12(bXl).Callahanv. First ConQrentionalChurchof Haverhill, 441,Mass.699,
709-710(2004).Theconsiderationof mattersoutsidethepleadingsdoesnot necessarilyconverta motionto dismiss
for lack of subjectmatterjurisdictiontooneforsununaryjudgmentWatrosv. GteaterLynn MentalHealth&
RetardationAss’n.421 Mass.106, 108-109(1995).
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ARGUMENT

1. ThePlaintiffs ClaimsareMoot, andtheComplaintShouldBeDismissed.

In his Complaint,Whitley seekstheannulmentof theZoning Board’sdecisiondenyinga

dimensionalvarianceon groundsthat thedecisionandtheapplicableprovisionsof theZoning

Bylaw arein conflict with federal law, and thatsaidprovisionsareviolative of G.L. c. 40A, §3

on their face.Complaint,¶32,35, andPrayerB. SincetheapplicableZoningBylaw provisions

havebeensubstantiallyamended,with theeffectof allowing Whitley’s proposedradiotowerby

right underzoning,theComplaintshouldbe dismissedasmoot,anddueto Whitley’s lackof

standing.

It is well establishedthat “[p]arties arenot entitled to decisionsuponabstract

propositionsof law unrelatedto somelive controversy.[citationsomitted] This rule applieswith

specialforcewherean adjudicationis soughtupontheconstitutionalityof somestatuteor

ordinanceas ‘it is almosttheundeviatingruleof thecourts,bothstateandfederalnot to decide

constitutionalquestionsuntil thenecessityfor suchdecisionarisesin therecordbeforethe

court.” Colev. Police Chiefof FallRiver, 312 Mass.523, 526 (1942),appealdismissedsub

nom. Colev. Violette, 319 U.S. 581 (1943), quoting,Bakerv. Once, 169 U.S. 284, 292 (1898).

UnderG.L. c. 231A, §1, uponwhich Whitley restsCountII of his Complaint,an “actual

controversy”mustexist for thecourtto exercisejurisdictionover thematter.G.L. c. 231A, § 1.

In thecontextof azoningappeal,if theneedfor a zoningvarianceis obviatedby a

subsequentzoningamendmentadoptedafter thezoningboard’sdecisionon thevariance,an

appealfrom that decisionis consideredmootanddismissalof theappealis appropriate.Sullivan

v. BoardofAppealsof Canton,348 Mass.793, 794 (1965)(subsequently-adoptedzoning
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amendmentrendereddefendant’stwo-family houseconforming,andthereforethevariance

obtainedfor thetwo-family usebecameunnecessaryandtheappealbecamemoot). In a recent

casewith similar facts to thosein the instantaction, the LandCourtdismisseda constitutional

challengeto aprovision of Provincetown’szoningbylaw that prohibitedadult entertainmenton

theplaintiff’s property. After theplaintiff broughtsuit challengingthebylaw, theTowndeleted

that bylaw provisionandaddedan “adult entertainment”provision,renderingthecontroversy

moot.Erenbergv. Townof Provincetown,LandCourtMisc. 281704(January6, 2005)(Piper,

J.), copyattachedhereto.TheCourt observedthat underthe revisedzoningbylaw, adult

entertainmentwaspermitted“as of right” on theplaintiff’s land,andthat in light of the

amendments,therewasno longeran “actualcontroversypursuantto G.L. c. 23 1A, § 1.

Here,thereis no “live” controversyregardingtheapplicationoftheZoningBylaw to

Whitley’s proposedamateurradiotower - thezoningamendmentsadoptedon April 4, 2005

obviatedtheneedfor thevariancethat wasdeniedto Whitley. As such,an “actualcontroversy”

doesn’texistandtheCourt should dismissCountII for lackof subjectmatterjurisdiction.

Moreover,it would be inappropriatefor theCourtto annula decisionandissueadeclaratory

judgmentregardingthelegality of azoningbylaw andazoningboard’sdecisionthatno longer

hasanyrelevanceor impactupontheparties.Sullivan, 348 Mass.at 794.

Finally, only persons“aggrieved”by zoningdecisionshavestandingto prosecutean

appealundertheZoningAct. G.L. c. 40A, §17; Marashlianv. BoardofAppealsofNewburyport,

421 Mass.719, 721 (1996). “Aplaintiffis a ‘personaggrieved’ if he sufferssomeinfringement

of his legal rights.” Marashlian,421 Mass.at 721. Here, Whitley doesnotsufferfrom the

infringement of his legal rightsbecausethedecisionappealedfrom no longerhasanyrelevancy
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to his ability to constructa 62-footradiotower on his property.4 As such,in additionto his

claimsbeingmoot, theComplaintshouldbedismissedfor lack of standing.

Conclusion

For all thereasonsstatedherein,theComplaintis mootandshouldbe dismissed.The

amendmentsto theZoningBylaw haverenderedWhitley’s claimschallengingthevalidity of the

Zoning Bylaw andtheZoningBoard’sdecisionmoot, leavingWhitley with no “actual

controversy”on.whichto resthis declaratoryjudgmentclaim. Furthermore,thezoning

amendments,obviatingWhitley’s needfor a dimensionalvariance,putsan endto Whitley’s

statusasa “personaggrieved”for purposesof maintainingstandingto prosecutehis G.L. c. 40A,

§17 appeal. As such,Whitley’s Motion for Judgmenton thePleadingsshouldbe denied,andthe

Town’s Cross-Motionto Dismissfor lack of subjectmatterjurisdictionshouldbe allowedand

judgmentshouldenterfor theTown.

DEFENDANTS,

By theirattorneys,

StephenD. Anderson,Esq.(BBO #018700)
Daniel C. Hill, Esq.(BBO #644885)
ANDERSON& KREIGER,LLP
43 ThorndikeStreet
Cambridge,MA 02141
617-252-6575

MassachusettscouPshaveconsideredthe sufficiencyof a plaintiffs standingin a zoningappealin the contextof a
motion to dismissfor lack of subjectmatterjurisdiction(Rule 12(b)(l)). See,Watros,supra;Christensenv, Boston
RedevelopmentAuth., 2001 WL 1334189,*1 (Mass. Super.2001)(Fahey,J.), copyattachedhereto,
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CERTIFICATE OF SERVICE

I herebycertify thatI haveservedof a copy ofthe foregoingOppositionandCross-
Motion on theparties of recordlistedbelow by mailing a copy, first classmail, postageprepaid
this 12th dayof April, 2005.

KarenA. Whitley, Esq.
Hanify & King,
ProfessionalCorporation
OneBeaconStreet
Boston,MA 02108-3107

1~a~
Daniel C. Hill, Esq.
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