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H< $ Hanify&King

KAREN A, WHITLEY
Direct Fax: 01730300802
Emal: kaw@hanify.com

Civil Clerk

April 21, 2005

Middlesex Superior Court
Courtroom 341

Third Floor

40 Thorndike Street
Cambridge, MA 02141

Re:

Chris r Whitley v, The Town of Acton. et al.
Middlesex Superior Cowt, C.A. No. 04-4904

Dear Sir or Madam:

Enclosed for docketing and filing with regard to the above-referenced matter,
please find the following documents: '

1.

2.

Bnclosure

Motion of Plaimiff, Christopher Whitley, for Judgment on the Pleadin:ts;

Memorandum in Support of Plaintiff’s Motion for I udgment on the
Pleadings;

Defendants’ Opposition to Plaintiff’s Motion for Judgimens on the
Pleadings and Cross-Motion to Dismiss with atached Affidavits and case
law;

Opposition of Plaintiff 10 Cross-Motion of Defendants to Dismiss;

Plaintiff’s Assented-To Mortion for Expedited Hearing; and

Superior Cowrt Rule 9A(b)2) Document Listing Title of Documents Filed.

Sincgrely,
L Gty
n A. Whitley |

ce: Daniel C. Hill, Esq. (w/enclosures)(via faesimile and US mail)

KAWigh - 428640

Professionat Comaranuon One Baacon Sirest

Counséllars at Law

Boston, Massachusetrs 02108-3107
T BI74Z30400

Fax: 174230498
www.hanify.com
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss. TRIAL COURT
SUPERICR CQURT DET.
)
CHRISTOPHER WHITLEY, )
Plaintify, )
)
vs. ) CIVIL ACTION NO.
) 2004- 4904
THE TOWN OF ACTON, JONATHAN )
WAGNER, KENNETH KOZIK, RICHARD )}
FALLON, GARRY RHODES, and ZONING )
BOARD QF APPEALS OF THE TOWN OF )
ACTON, )
);
Defendants. }
)
PP LAINT CROSS-MOTIO

OF DEFENDANTS TO DISMISS
The plaintiff, Christopher Whitley, respectfully submits this opposition to the
*Cross-Motion to Dismiss” of defendants, The Town of Acton and the Zoning Board of
Appeals of the Town of Acton (“ZBA”).} In his Complaint, plaintiff has appealed the
decision of the ZBA 0 deny his request to erect a sixty-two foot ampateur radio antem a
support structure. Because the ZBA relied on a bylaw that was preempted by federal
law,? the plaintiff served a Motion for Judgment an the Pleadings on March 8, 2005. On

April 12, 2005, the Town and the ZBA filed their Opposition 1o the Motion for Judgn ent

! The individual defendants have not opposed the Motion for Judgment on the Pleadir gs
or joined in the Cross-Motion 1o Dismiss. See Opposition, p. 1 ("The defendants Town
of Acton and the Acton Zoning Board of Appeals (the “Town™) oppose the plaintiff
Christopher Whitley’s (“Whiiley”) Motion for Judgment on the Pleadings, and cross-
mave for dismissal of the Complaint....”")

? Indeed, in numerous public oral and writfen statements, representatives of the Town
have conceded that the original bylaw is “deficient” and non-compliant with federal Lyw.

F-43g
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on the Pleadings and a Cross-Motion to Dismiss on the grounds that the Town had paised
a aew bylaw on April 5, 2005 that rendered plaintift’s claims moot.

Defendams’ Cross-Motion should be denied because:

1) the Attomey General has not yet approved the new bylaw and, on review,
both the Attorney General and this Court would have ample grounds 1o reject
the bylaw so that the original bylaw would remain in effect;

2) the plaintiff has asserted claims for damages which are unaffected by the
passage of the new bylaw; and

3) the defendants’ reliance on affidavits and facts outside the pleadings reqnizes
that the Court permit plaimiiff to conduct discovery pursuant to Mass. R. Civ.
P, 56(f).

BACKGROUND

As set forth in his Complaing, plaintiff sought mn the fall of 2004 to erect an
antenna support structure to facilitate his desired ainat.eur (*ham”) radio communications,
The struchure and antenna were not expected at that time to exceed 62 feet in height. The
plaintiff was instructed by the Building Commissioner and by a member of the Board of
Selectmen to pursue a variance, even though plainuff advised a Selectman in July 2004
and Mr. Rhodes in the fall of 2004 of his concern that the height resiriction in the byliw
violated PRB-1. As a result, the plaintiff was required to pravide notice, via certified
mail, to all of the twenty-seven abutters within 300 feer of his property line. Plaintifi was
further required, at his own expense, to publish notice of the hearing in the local
newspaper for Two consecutive weeks. At the hearing, the plainiff presented a bookler,

prepared at his own expense, for each member of the ZBA which provided detailed

F=436



'APR-Zl-ZﬂUS 06:20PM  FROM-HANIFYEKING T-046  P.005/G14  F-436

information in support of his request for a variance. The presentation materials referr=d
to PRB-1, the federal regnlation that requires municipalities to “reasonably
accommodate” amateur radio operations and to impose the “minimum practicable
regulation.”

On November 23, 2004, the ZBA filed i1s decision denying plaintiff’s applica ion.
Plaintiff timely appealed by filing his Complaint on December 13, 2004 pursuant 1o
Mass. G.L. c. 404, § 17, which required that he seek judicial review of the decision of
the ZBA within twenty days, Sece also ZBA Decision, p. 2 {(“Any person aggrieved by
this decision may appeal pursuant to Massachusetis General Laws Chapter 40A, Seci on
17 within twenty (20) days after this decision is filed with the Acton Town Clerk.”) "“he
defendants filed an Answer to plaintiff’s Complaint on January 7, 2005.

In February 2005, plaintiff learned that a hearing was scheduled before the Tewn
of Acton’s Planning Board 1o discuss a proposed bylaw amendment relating 1o amate i
radio installations, Plaintiff and many other amateur radio operators were permitted 10
pravide public comment aboui the iext of the proposed amendment. In response to the
public’s cancerns about certain restrictions in the proposed bylaw, the Planning Boar
revised the proposed bylaw and submitted the text of the amendment for inclusion in the
Warraur for the Town of Acton’s Annual Town Meeting as Aricle 25A.

On March 1, 2005, 3 Planning Board member called plaintiff to alert him that ane
of the members of the Board of Selectmen had requested to speak to the Planning Bowd
m order to present an alernative bylaw (“Article 25B"). Not only was the March 8, 2005
meeting to discuss Article 238 not properly noticed for two consecutive weeks in the

local newspaper, but there were many other defects with the process, including the fact
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that the proposed alternative bylaw was not available sufficiently in advance to permi . the
public adequate time to review, and there was no opportunity for public comment at the
meeting.

On April 5, 2005, Article 25B was approved by 2/3 vote of the attendees at Tewn

Meeting.
ARGUMENT
L ¢ Plaintiff’s Claims Are Not Mooted by Virtue of the Adoption of Article

258 at Town Meeting.

‘When a municipality seeks to amend a bylaw, it must secyre final approval frian
the Attorney General’s office in order for the bylaw to remain effective. Mass. G.L.
c.40A, § 5; Mass. G.L. c. 40, § 32, Pursuant 1o G.L. c. 40, § 32, the Town has thirty {30)
days to submit the bylaw packet 1o the Anorney General for review, including proof that
all procedural requirements have been satisfied. The Attorney General then has ninety
(80) days 1o approve or deny the proposed byl_aw, Or TRAy take no action, or may notly
the Town Clerk of any defect in the procedural requirements, whereby the ninety-day
period is suspended to receive claims from ecitizens that the defect was misleading or
prejudicial. Mass. G.L. c. 40, § 32. If the Attomey General rejects the bylaw
amendment, then the prior bylaw is revived. Mass. G.L. ¢. 404, §5 (“The effective date
of the adoption or amendment of any zoning ordinance or by-law shall be vhe date on
which such adoption or amendmexﬁ was voted upon by ... town meeting.... If, inatywn,
said by-law is subsequently disapproved, in whole or in part, by the attorney general, the
previous zoning by-law, to the extent that such previous zoning by-law was changed by
the disapproved by-law or portion thereof, shall be deemed to have heen in effect fron

the date of such vote.”)
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The new bylaw, Armicle 25B, was adopted by the Town on Aprit 5, 2005, Upin
informarion and belief, the Attorney General has not concluded its review of the new
bylaw in this case as of the date of this filing. When the review is conducted, thereis a
real probahility that the Anorney General will reject the bylaw, and the original bylav/
will govern, The Attorney General conld yeasonably determine that the procedural
defects swrrounding Article 258 were sufficiently prejudicial 1o invalidate the Town’;
approval of the new bylaw. See Mass. G.L. ¢. 40A, § 5 (requiring two weeks’ notice of a
public hearing at which there is appormnity for public comment). Moreover, the new’
brylaw as approved is significamly more rcsu*icti\'t‘ﬂmn the simple height restriction
found in the original bylaw and is likely preempted by PRB-1 becanse it is self-evideatly
not the “minimal pracricable regulation.” For example, the hylaw restrics the location,
number, and setback requirements of various types of antennae, sets an artbitrary height
restricrion of 100 feet, and requires an amateur radio operator seeking 1o evect a 1alle)
tower to engage in 3 time-consuming and costly process before 2 Board that has no
guidelines by which to ensure compliance with PRB-1.

In light of these concerns, it may be appropriate for the Court to determine
whether the new bylaw complies with PRB-1 and state Iaw, even after the Attorney
General's office conducts its review. Under these circumstances, the passage of the 1ew
bylaw at Town Meeting does not eliminare the “live” or “actyal” controversy betwee 1 the

parties and does not render plaintiff’s claims moot.

? Indeed, the fact that the Planning Board for the Town of Acton presented a much less
restrictive bylaw in the form of Article 25A confirms that Article 25B is not the “mirimal
practicable regulanion.”

F-436
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Regardiess of the amendment of the bylaw, plaintiff’s case is not moot becansz he
has asserted valid claims for damages. A case is moot when the plaintiff “no longertasa
persanal stake in the oulcome of the conwoversy.” Bostan and Muaine Corp. v.
Brotherhood of Maintenance of Way Employees, 94 F.3d 15, 20 (1st Cir. 1996). Whore,
as here, a plaintiff asserts that conduct prior to an amendment of a woublesome statup: or
bylaw caused him damages, the plaintiff continues to have a personal stake in the
ouscome of the confroversy, and his claims are not moot. This well~recognized
exception to the moomess doctrine applics wﬁere a claim for damages remains 1o be
adjudicated. Tawnron Dag Track, Inc. v. State Racing Comm’n, 424 Mass. 54, 60 n.§
(1997)(amendment of statute did not render claims moot because of pending claims for
damages); Boulanger v. Dunkin Donuts, Inc., 442 Mass. 633, 639 1.8 (2004)(former
franchise owner's declaratory judgmeny action regarding noncompete covenant was 1ot
moot even though two-year restriction had passed because he also songht damages fcr
alleged wrongful refusal to excuse him from covenant not to compete); Leominster
Marerials Corp. v. Town of Lancaster, 56 Mass. App. Ct. 820, 824 n. 16 (2002)(whe e
town moved to dismiss the appeal on the grounds of moomess and plaintiff opposed n
grounds that it could prove and recover damages if it prevailed on appeal, court
acknowledged that “[n]o conclusion about whether this appeal is moot can be made
without resolving the factual and legal jssues raised by LMC's claim that it would be
entitled to damages if it prevailed in this appeal.”), rev. denied, 438 Mass. 1110 (2003);

Schaer v. Brandeis Univ., 48 Mass. App. Ct. 23, 25 (1999)( there was no suggestion »f

F-438
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moomess, aven though student would have graduated at the time the case was heard,
because plaintiff had asserted money damages), aff’d, 434 Mass. 472, 475 n.2 (2000);
Jiles v. Dept. of Correction, 55 Mass. App. Ct. 658, 661 n.5 (2002)(case is not moat
where, in addition to injunctive and declaratory relief, complaint includes demand for
damages); see Schlembach v. Empire Blue Cross and Blue Shield, 1998 WL 817686¥
(S.D.N.Y. Feb. 18, 1998) (“[c¢]laims for damages or other monetary relief automarically
avoid moomess, so long as the claim remains viable™, guating Stokes v. Village of
Wurstboro, 818 F.2d 4, 6 (24 Cir. 1987)); United Artisis Thearre Circuit, Inc. v. Sun
Plaza Enterprise Corp., 1998 WL 938732 *3 (E.D.N.Y. Nov, 3, 1998} {claims for
damages were still “live” requiring denial of summary judgment motion).

Plaintiff’s Complaint specificaily claims that he has suffered damages as ares 1t
of the defendants’ wrongful conduct. See, e.g., Complaint, Y 2, 4, Prayers for Relief
D&E. The amendmemnt of the bylaw does not affect or resolve these claims for damages,

and the case is therefore not moor.

M. If The Court Is Inclined ro Denv the Motion for Tudement on the Pleading:,

iscovery Sh itte tto Mass. R, Civ.

As noted in the Town of Lancaster case, “[n}o conclnsion about whether this
appeal is moot can be made without resolving the facmal and legal issues raised by
[plaintiff] that [he] would be entitled to damages if [he] prevailed in this appesl.” See 56
Mass. App. Cr. at 824 n. 16. Plaintiff has sought damages, including attomeys’ fees, 158
resuli of the bad faith or gross negligence of various defendants, who were aware, or |
s_houid have been aware, of the mandates of PRB-1, and nevertheless interpreted the
original bylaw in a manner that utterly failed 1o accommaodate plaintiff’s ham radio

operations. Plaintiff is entitled to explore, through discovery, the state of knowledge >f

F-438



APR=21-2008 05:21PM  FROM~HANIFYSKING T-040  P.010/314  F-436

each of the decision-makers and to examine the decision-making process to prove his
damages. Additionally, the defendants have submitted several affidavits and numeror s
attachments alleging facts outside the comers of the plaintiff’s complaint. Consequently,
should the Court decline to enfer judgment on the pleadings in plaintiff’s favor, an
opportunity for discovery should be allowed pursuant o Mass. R. Civ. P. 56(1).
CONCLUSION

For the reasons set forth herein and in plaintiff's Motion for Tndgment on the
Pleadings and Memorandum in Support, the plaintiff respectfully requests that the
Motion for Judgment on the Pleadings be allowed as Yo each of the individual defendins,
none of whom opposed it. 'With regard to the Town of Acton and 1he Zoning Board of
Appeals, the plamntiff requests that their Cross- Motion to Dismiss be denied and that
plaintiff’s Moton for Judgment on the Pleadings be allowed. In the alternative, plainiff

requests that the Court set 2 discovery schedule pursuant to Mass. R. Civ, P. 56(f).

Respectfully submitred,

CERTIEIGAIELE S fasss
* JHEREBY CERTIFY TH.TA iR 2 JUPY OF (iR CHRISTOPHER WHITLEY,
ABOVE DOCUMENT W/.§ SERVED L GON THE

ATTORNBY OF KBCOR iR Lo OTHER By his artorney,
ikl ST o Al Dt
Karen A. Whitley (BBO#344742)

Hanify & King, Professi Corporation
One Beacon Street

Boston, MA 02110

(617) 423-0400

DATED: April 21, 2005 s
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss. TRIAL COURT
SUPERIOR COQURT DE 2T,
)
CHRISTOPHER WHITLEY, )
Plaintiff, )
)
Vs, ) CIVIL ACTION NO.
) 2004- 4904
THE TOWN OF ACTON, JONATHAN )
WAGNER, KENNETH KOZIK, RICHARD )
FALLON, GARRY RHODES, and ZONING )
BOARD OF APPEALS OF THE TOWN OF )
ACTON, )
)
Defendants. )
)
AT 'S ASSENTED-TO MOTION FO XPED G

The plaintiff, Christopher Whitley, respectfully requests that the Court set an
expedited hearing date on hig, Motion for Judgment on the Pleadings and the Defendaats’
Cross-Motion to Dismiss. As grounds therefore, Mr. Whitley states as follows:

L This case is brought under Mass. G.L. ¢. 404, §17 1o appeal the decision
of the Zoning Board of Appeals for the Town of Acton which denied
plaintiff’s request for a variance of certain height restrictions on an
antenna support structure for amateur radio operations. Plainfiff clairs
that the defendants wrongfully relicd upon a bylaw that was ynlawful ind
inconsistent with federal and state law and regulations, including a
regulation known as PRB-1.

2. The plaintiff served a Motion for Judgmens on the Pleadings in this miater

on March 9, 2005. The plaintiff agreed to extend the time for a regpor se
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to the Motion until April 11, 2005, with the understanding that the Town

would assent to plaintiff’s request for an expedited hearing on the Mortion.

On April 5, 2005, a new bylaw was passed at Acton’s Town Meeting, The

Town claims that the new bylaw renders plaintiff’s claims moot.

3. Pursuant to Mass. G.L. ¢. 404, §17, “all issues in any proceeding unde

this section shall have precedence over all other civil actions and

proceedings.”

4, Counsel for the defendants has assented to this mation.

In light of the foregoing, the plaintiff requests that a hearing on his Motion and the Cross-

motion in the above-captioned matter be set as soon as possible.

ASSENTED TO:

Respectfully submitted,

CHRISTOPHER WHITLEY,
By his attomey, -

THE TOWN OF ACTON, JONATHAN WAGNER,
KENNETH KOZIK, RICHARD FALLON, GARRY RHODES,

snd ZONING BOARD OF APPEALS,
By their attomney,

Daucel C HI (by i)

Daniel C. Hill (BBO# 644885) ©
Anderson & Kreiger, LLP

43 Thorndike Street
Cambridge, MA 02141

(617) 252-6575

DATED: April 21, 2005

e
en A, Whitley (BBO# 5 ')
Hanify & King, P.C.
One Beacon S1.
Boston, MA 02110
(617) 423-0400
{ICE
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss, TRIAL COURT
SUPERIOR COURT DEPT.
)
CHRISTOPHER WHITLRY, )
)
Plaintiff, )
)
Vs, ) CIVIL ACTION NO.,
) 2004- 4904
THE TOWN OF ACTON, JONATHAN )
WAGNER, KENNETH KOZIK, )
RICHARD FALLON, GARRY RHODES, )
and ZONING BOARD OF APPEALSOF )
THE TOWN OF ACTON, )
)
Defendanis. )
SUPERIOR COURT RULE 9A(hX2)
C LISTINGTITLE C NTS ED

Pursuant to Superior Court Rule SA(®)(2), fhe following is a list of the documimis
filed an this date:-

1. Motion of Plaintiff, Christopher Whitley, for Judgment on the Pleadings;

2. Mernorandum in Support of Plaintiff's Motion for Judgment on the
Pleadings;

3. Defendants’ Opposition to Plainiiff’s Motion for Judgment on the
Pleadings and Cross-Moton to Dismiss, with attached Affidavits and case
law;

4. Opposition of Plaintiff to Cross-Motion of Defendams 1o Dismiss; and

F-438
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5 Plainiiff’s Assented-To Motion for Expedited Hearing.

Respectfully submitred,
CHRISTOFHER WHITLEY,

By his attomey,

Karea A. Whitley (BBO# 564742
HANIFY & KING,

Professional Corporation

One Beacon Sireet

Boston, MA 02108-3107

(617) 423-0400

DATED: April 21, 2005

428636



