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F-IC Hanify&King

KAREN A. WHITLEY
Direct Fax: 61 7-305-0602
Email; kaw@hathfy.com

April 21,2005

Civil Clerk
MiddlesexSuperiorCourt
Courtroom341
ThUdFloor
40 ThorudikeStreet
Cambridge,MA 02141

Re; ChristopherWhitleyv. TheTownofActon, etat
MiddlesexSuperiorCourt, C.A. No. 04-4904

DearSir OrMadam:

Enclosedfor docketingandfiling with regardto theabove-referencedmatter,
pleasefind thefollowing documents:

I - MotionofPlaintiff, ChristopherWhitley, for Judgmenton thePleadin~~s;

2 Memorandumin SupportofPlaintiff’s Motion for Judgmenton the
Pleadings;

3. Defendants’Oppositionto Plaintiffs Motionfor Judgmenton the
PleadingsandCross-Motionto Dismisswith attachedAffidavits andcase
law;

4. Oppositionof Plaintiffto Cross-MotionofDefendantsto Dismiss;

5. Plaintiff’s Assented-ToMotionfor ExpeditedHearing;and

6. SuperiorCourtRule 9A@)(2) DocumentListing Title ofDocumentsFlied.

Sin~re1y,

A. Whitley
Enclosure
cc: DanielC. Hill, Faq. (w/enclosures)(viafacsimileandUS mail)
L~W/4ib-428640

Professiona~ Corpnrar1ofl OneSnacon S~reet
CoAnseIcrs at Law Soston Massacfluset~s02108-3107

Te~ 617423-0400
~ 61742304%

ha flit y.CC0)
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COMMONWEALTH OFMASSACHUSETTS

MIDDLESEX, as. TRIAL COURT
SUPERIORCOURTDE:’T.

)
CHRISTOPHERWWTLEY, )

PlaintifC )
)

vs. ) CIVIL ACTION NO.
) 2004-4904

THE TOWN OFACTON, JONAThAN )
WAGNER,KENNETH KOZIK, RICHARD )
FALLON, GABRYRHODES,and ZONING )
BOARD OFAPPEALS OFTHE TOWNOF )
ACTON,

)
Defendants. )

OPPOSITIONOFPLAINTIFF TO CROSS-MOTION
OFDEFENDANTS TODISMISS

The plaintiff, ChristopherWhitley, respectibllysubmitsthisoppositionto the

“Cross-Motionto Dismiss”of defendants,TheTownofActonandtheZoningBoardof

AppealsoftheTownofActon (“ZBA”).’ In Ida Complaint,plaintiff hasappealedth~

decisionoftheZBA to denyhisrequestto erectasixty-two foot amateurradioarnenta

supportstructure.BecausetheZBA reliedon abylawthatwaspreemptedbyfederal

law,2 theplaintiff sewedaMotion for Judgmenton thePleadingson March 9,2005. On

April 12,2005, theTownandtheZBA flied theirOppositionto theMotion forJndgn.ent

The individual defendantshavenot opposedtheMotion for Judgmenton thePleadiz:gS

orjoinedin theCross-Motionto Dismiss. SeeOpposition,p. 1 (“The defendantsToyxj
ofAnon andtheActonZoningBoardofAppeals(the“Town”) opposetheplaintiff
ChristopherWhitley’s (“Whitley”) Motion for Judgmenton thePleadings,andcross-
movefor dtsnussaloftheComplaint....”)
2lndeed,in numerouspublic oralandwritten statements,representativesoftheTown
haveconcededthattheoriginalbylaw is “deficient” andnon-compliantwith federal1 ~w.
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on thePleadingsandaCross-Motionto Dismisson thegroundsthat theTownhadpa~sed

anewbylawon April 5, 2005 that renderedplaintiffs claimsmoot.

Defendants’Cross-MotionShoul4be deniedbecause:

I) theAttorneyGeneralhasnot yetapprovedthenewbylawand,on review,

boththeAttorneyGeneralandthis Courtwouldhaveamplegroundsto reject

thebylawso that theoriginalbylaw would remainin effect;

2) theplaintiffhasassertedclaimsfor damageswhichareunaffectedby the

passageofthenewbylaw; and

3) thedefendants’relianceon affidavits andfactsoutsidethepleadingsreqWes

thattheCourtpermit plaintiff to conductdiscoverypursuantto Mass.R. Civ.

P. 56(0.

BACKGROUND

As set forth in his Complaint,plaintiffsoughtin thefall o12004to erectan

antennasupportstructureto facilitatehisdesiredamateur(“ham”) radiocormnunicatiotis.

Thestructureandantennawerenot expectedatthattime to exceed62 feetin height. The

plaintiff wasinstntctedbytheBuilding Commissionerandby amemberoftheBoardof

Selectmento pursueavariance,eventhoughplaintiff advisedaSelectmanin July2& 34

andMr. Rhodesin thefall of2004ofhis concernthat theheightrestrictionin thebyl iw

violatedPBS-I. As aresult,theplaintiffwasrequiredto providenotice,via certified

mail, to all ofthe twenty-sevenabutterswithin 300feetof his propertyline. Plaintif~was

&rther required,athis ownexpense,to publishnoticeofthebearingin the local

newspaperfor two consecutiveweeks.At thehearing,theplaintiffpresentedabooldet,

preparedathis own expense,for eachmemberoftheZBA whichprovideddetailed

2
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informationin supportofhisrequestfor avariance.Thepresentationmaterialsrefened

to PBS-1, the federalregulationthatrequiresmunicipalitiesto “reasonably

accommodate”amateurradiooperationsand to imposethe“miniruwnpracticable

regulation.”

OnNovember23, 2004,theZBA filed itsdecisiondenyingplaintiffs applicaion.

Plaintifftimely appealedby filing his Complainton December13, 2004pursuantto

Mass.G.L. c. 40A, § 17, whichrequiredthatheseekjudicial reviewofthedecisioncf

theZI3A within twentydays, Seealso113ADecision,p. 2(”Any personaggrievedhj

this decisionni~yappealpursuantto MassachusettsGeneralLawsChapter40A,Secton

17 within twenty(20) daysafterthis decisionis filedwith theActon TownClerk.’) The

defendantsfiled an Answerto plaintiffs Complain;on January7, 2005.

In February2005,plaintiff learnedthata hewingwasscheduledbeforetheTc wn

ofAeton’sPlanningBoardto discussaproposedbylawamendmentrelatingto amate3r

radio imistallations.Plaintiff andmanyotheramateurradiooperatorswerepemnitted10

providepublic commentaboutthe lexi oftheproposedamendment.In responseto tie

public’s concernsaboutcertainrestrictionsin theproposedbylaw,thePlanningBoar~I

revisedtheproposedbylaw andsubmittedthetext oftheamendmentfor inclusionin the

Warrantfor theTownofActon’$ AnnualTownMeetingasArticle 25A.

OnMarch 1, 2005,aPlanningBoardmembercalledplaintiff to alert bUnthatone

offfie membersoftheBoardofSelectmenhadrequestedto speaktothePlanningBa ird

in orderto presentan alternativebylaw(“Article 25W’). Not only wastheMarch 8, 005

meetingto discussArticle 25B notproperlynoticedfortwo consecutiveweeksin the

localnewspaper,but thereweremanyotherdefectswith theprocess,includingthefa ;t

3
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that theproposedalternativebylawwasnot available sufficiently in advance to perini. the

public adequatetime toreview,andtherewasno opportunityfor public commentatthe

meeting,

OnApril 5,2005.Article 25B wasapprovedby2/3 voteoftheattendeesatTcwn

Meeting.

ARGUMENT

L ThePiStiffs Claims Are Not Mootedbv_Yirme ofthe Adoption ofArtic[~
• 2~BatTownMeetiiig,.

Whenamunicipalityseeksto amenda bylaw,it muatsecurefinal approvalfri rn

theAttorneyGeneral’soffice in orderfor thebylaw to remaineffective. Mass.(IL.

c.40A,§ 5; Mass.(IL. c. 40, § 32. Pursuantto (IL. c. 40, § 32, theTown busthirty i30)

daysto submitthe bylawpacketto theAttorneyGeneral forreview, including proof1 hat

all proceduralrequirementshavebeensatisfied.TheAttorneyGeneral then has ninety

(90)daysto approveordenytheproposedbylaw,ormaytakeno action,ormaynotli y

theTown Clerk ofanydefectin theproceduralrequirements,wherebytheninety-da)

periodis suspendedtoreceiveclaimsfrom citizens that thedefectwasmisleading or

prejudicial. Mass.(IL. c. 40, § 32. If theAttorneyGeneralrejectsthebylaw

amendment,thentheprior bylawis revived. Mass. (IL. e.40A, §5 (“The effective date

oftheadoptionor amendment ofany zoningordinanceorby-law shall bethedateon

whichsuchadoptionoramendment wasvoteduponby ... town meeting....It; in atxwn,

saidby-lawis subsequentlydisapproved,in wl~oleorin part,bytheattorneygeneral, the

previouszoningby-law,to theextentthatsuchpreviouszoningby-lawwas changedry

thedisapprovedby-laworportion thereof, shallbe deemedto havebeenin effect fro n

thedateofsuchvote.”)

4
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• Thenewbylaw, Article 2513,was adoptedby theTown on April 5, 2005. Up ~n

information andbelief,theAttorneyGeneralhas notconclude4its reviewofthenew

bylaw in this caseasoldiedateofthis filing. Whenthereviewis conducted,there is a

realprobabilitythat theAttorneyGeneralwill rejectthebylaw, andtheoriginal bylaw

will govern. TheAttorneyGeneralcouldreasonablydeterminethat the procedural

defectssurrounding Article 2513 were sufficiently prejudicial to invalidate theTown’~

approvalofthenewbylaw. SeeMass. Cl.L. c. 40A, § S (requiring two weeks’noticeofa

public hearing atwhichthereis opportunity forpublic comment),Moreover,thenew

bylaw asapprovedis significantly morerestrictive thanthe shnple height icitriction

foundin theoriginalbylaw andis likely preemptedby PRB-I becauseit is self-eside~itly

not the“minimalpracucableregulation.”3 Forexample,thebylawrestrictsthelocation,

number, and setback requirements ofvarious types ofantennae,setsan~ubitrazyheiat

restrictionof100 feet,and requires an amateur radio operator seeking to erecta tallei

towerto engagein atime-consumingand costlyprocessbeforeaBoar4thathas no

• guidelines bywhichto ensure compliancewith PRB-l.

In light oftheseconcerns,it maybeappropriatefor theCourtto determine

whetherthenew bylaw complieswith PRB-l and statelaw, evenafter theAttorney

General’s officeconductsits review. Under these circumstances, thepassageofthe tew

bylawat TownMeetingdoes noteliminate the “live” or“actual” controversybetwee t the

partiesanddoesnotrender plaintiffs claIms moot.

~Indeed,thefactthat the Planning Board for theTownofActonpresentedamuchless
restrictivebylaw in the form ofArticle 25A coniirinsthatArticle 258 is not the “mu imal
practicableregulation.”

5
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II. ThePlaintiffs Claims Are Not Moot Because He Sustained Actual Damaia

Regardlessoftheamneuchuent ofthebylaw,plaintiffs caseis notmootbecaus~he

hasassertedvalid claimsfor damages.A caseis mootwhentheplaintiff “no longert asa

personal stake in the outcomeofthecontroversy.”BostonandMaine Corp. v.

BrotherhoodofMaintenanceofWayEmployees,94 E3415,20(1st Cit. 1996). Wit ~re,

ashere,a plaintiffassertsthatconductpriorto an amendment of atroublesomestaun~ or

bylawcausedhim damages, the plaintiff continuesto havea personal stake in the

outcomeofthecontroversy, and his claims are notmoot This well-recognized

exceptionto themoomessdoctrine applies where a claimfordamagesremains tobe

adjudicated. TauntonDog7~-ac1cInc. v. StateRacingComm‘it 424Mass.54,60u.S

(1997)(amendment ofstatute414not render claims mootbecauseofpendingclaimst

damages);Boulanger v. Dunk~nDonuts, Inc., 442 Mass. 635, 639 mS (2004)(former

franchise owner’s declaratory judgment action regarding noncompetecovenantwas tot

mooteventhough two-yearrestrictionbadpassedbecausehealso soughtdamagesicr

allegedwrongfui refusalto excusehim front covenantnotto compete);Leominster

Materials Corp. v. Town ofLancaster,56 Mass.App.Ci. 820, 824n. 16 (20O2)(whe~e

town movedto dismisstheappealon thegroizndsofmoomessandplaintiff opposedrn

grounds that it couldproveandrecoverdamagesif it prevailed onappeal,court

acknowledgedthat“[n]o conclusionaboutwhetherthisappealis mootcan bemade

withoutresolvingthe factual and legal issues raised byLMC’s claimthat it wouldbe

entitledto damagesjilt prevailedin this appeal.”),rev,denIed,438 Mass.1110(2003);

Schaerp. Brandeis Univ., 48 Mass.App.Ct. 23, 25 (1999)(there wasno suggestionS

6
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inoomess,even thoughstudent wouldhavegraduatedatthetimethecasewasheard,

becauseplaintiffhad asserted moneydamages),aff’d, 434Mass.472,475 n,2 (2000);

Jiles v. Dept.ofCorrection,55 Mass. App. Ci. 658, 661 u.S (2002)(case isnotmoot

where,in additionto itijunctive and declaratory relief, complaintincludesdemandfor

damages); seeSchiembachv.EmpireBlue CrossandBlueShiel4,1998WL 817686*:

(S .D.N.Y. Feb. 18, 1998)(“[cjlaims for damagesor other monetary relief automaticalLy

avoidmootne.ss, so longastheclaim remains viable”. quotingStokesv. Village of

Wurstboro,818 F.2d4, 6 (2d Cir. 1987));UnitedAnistsTheatreCircuit, Inc. v. Sun

PlazaRnrerprtseCorp., 1998Wt 938732*3 (ED.N.Y. Nov. 5, 1998)(claimsfor

damageswere still “live” requiring denial ofsummaryjudgment motion).

Plaintiffs Complaintspecifically claimsthathe has suffered damages as a tea 211

ofthedefendants’ wrongful conduct.See,e.g..Complaint,¶~j2, 4, PrayersforRelief

D&E. Theamendment ofthebylawdoesnotaffectorresolvetheseclaims for dama~es,

andthecaseis thereforenotmoot.

Ill If TheCourt Is Inclined toDenytheMotiop forJudgmentop thePleadin~
FurtherDiscoveryShoqldBePermitte4Pursuantto Mass.it. Civ. P. 56(fI

As notedin theTown ofLancasiercase,“[nb conclusionaboutwhetherthis

appealis mootcan bemadewithoutresolvingthe factualand legal issues raised by

[plainxiffj that (be)would be entitledto damagesif [he] prevailedin this appeal.” Se~56

Mass.App. Ct 4824it. 16. Plaintiff has sought damages, including attorneys’ fees, is a

resultofthebad faith orgrossnegligenceolvariousdefendants, who wereaware,or

shouldhavebeenaware,ofthemandatesofPRB-1,andneverthelessinterpretedthe

originalbylaw in amannerthat utterly failedto accommodateplaintiff’s hamradio

operations.Plaintiffjs entitledto explore,throughdiscovery,thestateofknowledge)f

7
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eachofthedecjsjon-rna]cersandto examinethedecision-makingprocessto provehis

damages.Additionally, thedefendantshavesubmittedseveralaffidavitsandnumerot.s

attachmentsallegingfactsoutsidethecornersoftheplaintiff’s complaint. ConsequeiiUy,

shouldtheCourtdeclineto enterjudgmentonthepleadingsin plaintiffs favor, an

opportunityfor discoveryshouldbeallowedpursuantto Mass.It. Civ. P. 56(fl.

Forthereasonsset forth hereinandin plttiTs Motion for Judgmenton the

PleadingsandMemorandumin Support,theplaintiff respectMlyrequeststhat the

Motionfor Judgmenton thePleadingsbe allowedasto eachoftheindividualdefendznus,

noneofwhomopposedit. With regardto theTownofActonandtheZoningBoardof

Appeah,theplaintiff requeststhat theirCross-Motion to Dismissbe4~j~andthat

plaintiWaMotion forJudgmentonthePleadingsbe allowecL In thealternative,plain iff

requeststhat theCourt setadiscoveryschedulepursuantto Mass.it Civ. P. 56(0.

RespecthtUysubmitted,

u1~EUYCBR’flEVTh’-°~~’°~~ri~

A3OVEPOCLJM~TW1SSS$%V5t2 L~UNTh~

DATED: AprilZl,2005

CHRISTOPHER WHITLEY,

attorney,

KarenA. Whitley (as
Hanif~& ICing Professi
OneBeaconStreet
Boston,MA 02110
(617)423-0400

428626

Corporation

S
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COMMONWEALTH OF MASSACWJSETFS

MIDDLESEX, ss. TRIAL COURT
SUPERIORCOURTIDE it

)
CHRISTOPHERWHITLEY, )

PlaintifC )
)

vs. ) CIViL ACTION NO.
) 2004-4904

TILE TOWNOF ACTON, JONATHAN )
WAGNER,KENNETH KOZIK, RICHARD )
FALLON, CARRY RHODES,andZONING )
BOARD OF APPEALSOF THE TOWN OF )
ACTON, )

)
Defendants. )

PLAINTIFF’S ASSENTED-TO MOTION FOR EXPEDITED UEARING

The plaintiff, Christopher Wbitley, respeciThily requeststhat theCourt setan

expethtedbearingdate on hisMotion for JudgmentonthePleadingsandthe Defendaats’

Cmss-Motionto Dismiss. As grounds therefore, Mr. Whitley statesas follows:

1. Thiscaseis brought underMass. G.L. c. 40A, ~17to appeal the decisi~n

oftheZoningBoaxd ofAppealsfor theTown of Acton which denied

plaintiff’s requestfor a varianceofcertain height restrictions on an

antennasupport structurefor amateurradiooperations.Plaintiff claixr s

that thedefendantswrongtWly relied upon a bylaw thatwasunlawfUl mU

inconsistentwith federalandstatelaw andregulations, including a

regulation knownasPRB-l.

2. The plaintiff serveda Motion ftw Judgmenton thePleadingsin this m; tter

on March 9, 2005. The plaintiff agreedto extendthe time for a respot se
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totheMotion until April 11,2005,with theunderstandingthat the To~n

would assentto plaintiffs requestfor an expe4itedhearing on theMoti an.

On April 5, 2005,anew bylaw waspassedat Ac~on’sTown Meeting. Die

Townclaimsthat thenewbylawrendersplaintiWsclaimsmoot.

3. Pursuant to Mass.G.L. c. 40k §17,“all issuesin anyproceedingunder

this sectionshallhaveprecedenceover all otherejyil actionsand

proceedings.”

4. Counselforthedefendantshasassentedto thismotion.

In light oftheforegoing,theplaintiff requeststhatahearingonhisMotion andthe Cr )S5-

motionin theabove-captionedmatterbesetassoonaspossibla
Respectfullysubmitted,

CHRISTOPHERWIUTLEY,
By hjs attorney,

0A. Wbitley (BBO#
ItnitS’ & King, P.C.
OneBeaconSt.
Boston,MA 02110
(617)423-0400

ASSFNTEDTO:

THE TOWN OPAaON, JONATHANWAGNER,
KENNETH KOZJIC.RJC~TARDFALLON, CARRY RHODES,
and ZONINGBOARD OFAPPEALS,

By theirattorney,

C 1-Au (b,1 MO)
DanielC. Hill (BBO#6448S5)
Anderson& TCreiger,LISP
43 Thomdilce Street ___________________

Cambridge,MA 02141
(617)252-6575
DATED: April 21, 2005 425P18

C~R11flCATEOF SER~J~
I HEREBYCERTiFYThATATRIJE COPYOP HE
~aOVEPOCUM~NTWAS SER~E) UPONt I~
~flORNgYOFRECORDFOR !ACH.OTHE t

PARTY

2
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COMMONWEALTHOFMASSACHUSETTS

MIDDLESEX, sa. TRIAL COURT
SUPERiORCOURTDEPT.

)
CHRISTOPHERWHITLEY, )

)
Plattifl )

)
vs. ) CiVIL ACTION NO.

) 2004-4904
THE TOWN OFACTON, JONATHAN )
WAGNER,KENNETH KOZIK, )
RICHARD FALLON, GARRY RHODES, )
andZONINGBOARD OFAPPEALS OF )
THE TOWNOPACTON, )

)
Defendants. )

SUPERIORCOURTRULE 9A(b)(2)
DOCUMENTUSING TITLE OPDOCUMENTSFILED

Pursuantto Superior CourtRule 9A(b)(2), the following is a list ofthe documi~nts

filed on this date:

1. Motion ofPlaintiff, ChristopherWhitiey, for Ju4gmenton thePleadin~s;

2. Memorandum in SupportofPlaintiffs Motion for Judgmentonthe

Pleadings;

3. Defendants’Oppositionto Plaintiff’s Motion for Judgment on the

PleadingsandCross-Motionto Dismiss,with attachedAffidavits and case

law;

4. OppositionofPlaintiff to Cross-MotionofDefendantsto Dismiss; and
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S. Plaintiffs Assented-To Motion for ExpeditedHearing.

Respectitillysubmitted,

CHRISTOPHERWHITElY,

By his attorney,K~
KarenA. Whitley (BBO# 564742~/
HANWY & ICING,
ProfessionalCorporation
OneBeaconStreet
Boston,MA 02108-3107
(617) 423-0400

DATED: April2l,2005

42S636
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