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Blanchard Place L1LC
411 Massachusetts Avenue, Suite 304
Acton, Massachusetts 01720

February 15, 2006

jonathan Wagner, Charman
Acton Board of Appeals
472 Mamn Strect

Acton, Massachusetts 01720

Re: Blanchard Place Local Imuagve Comprehensive Permat Apphication.
Dear My, Wagner:

The enclosed application for a Comprehensive Permit is the culmination of a collaboranve
effort smarting over a year ago. Both the Board of Selectman and the Acion Community
Housing Corporation have endorsed the project. Throughout the process we huve worked
with the community to create, what we hope will be a model LIP project. The locanon and
design of the project arc in line with the newly adopted 408 Policy.

In January 2006, Blanchard Place received the site approval lerter from DHCD. We huve
now met the coseria to proceed to the Acton Zoning Board of Appeals and request a
Comprehensive Permit for the above-mentoned project. We look forward to presenting
this project and working with the Board.

Blanchuard ¥lace LLC



COMPREBHENSIVE PERMIT APPLICATION FORM

Refer to the “Rules and Reguiations for Comprehensive Permits” available from the
. office of the Board of Appeals for detailed permit filing requirements. Contact the

Building Department at 264-9632 with any questions. Incomplete applications may be
denied.

{Please type or print your application)

1. Stireet Address of Site 139 Prospect Street

Name of Proposed Development  Blanchard Place

2. Applicant’s Name Blanchard Place LLC
Address 411 Massachusetts Avenue Suite 304, Acton. MA 01720
Telephone: 978-263-0428 Fax: 978-263-0447 e-mail: Kingst435@msn.com

3. Record Owner Name Mary Elizabeth Spencer

Address: c¢/o Anne Spencer Newey
9 Patti Lane
Maynard, MA 01754
4. Zoning District(s) of Parcel(s)  R-2, Affordable Overlay Sub-District B,
Groundwater Protection Zone 4

Town Atlas Map(s) Parcel Number(s) Map F2, Parcel 129

5. a) Total development site area: 2.9 A b) Number of dwelling units: 12 units
¢) Number of affordable units; 3 units d) Number of units accessible/adaptable for
o e) Total open space area: 1.85 A persans w/ disabilities; 12 adaptable units

g) Total length of road: public n/a private nfa i) Method of wastewater disposal: public sewer

The undersigned hereby apply to the Planning Board for a Comprehensive Permit under

M.G.L. c. 40B, ®m~20-23. The undersigned hereby certify that the information on this
application and plans submitied herewith are correct, and that, to the best of his/her

knowledge, the application complies with all applicable provisions of Law and
Regulations.

Signed under the penaltéei"f pegury in accordance with M.G.L. ¢. 268, & 1A
NS

Dateal \%\JL

Signature of Petitioner(s) Date

Signature of Petitioner(s)
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) COMPREHENSIVE PERMIT
APPLICATION FORM '

. Refer to the "Rules and Regulations for Comprehensive Permits* available from the office of the
Board of Appeals for detailed permit filing requirements. Contact the Building Department at 264-
8632 with any questions, Incomplete applications may be denfed.
{Fiease type or print your applleation)

' 1. Street Address of Site 137 /0/”/5,-5’] pect. st y /%f‘/;%} HHE_0(729

Name of Proposed Development W 2L
2. Applicant's Name £z sapd Mace Loc

Address YU Mass Frie., foirp, e

Telephone  Fog—2/ 7842 5 Féx fZﬁ:ﬁé;Z:ﬁﬁﬁ-maif @iﬂﬁ@mfﬁ i

3. Record Owner Name M ,?ﬂfzﬁw

- e . Address- . . .. ' o I

' Teiephone ' '
4, Zoning District(s) of Parcel(s) A=Z
Town Atlas Map(s)/ Parcel Number(s) #f 2 ~ /2 7.
5 a) Total development site area 2.7 a b)Number of dwelling units L= *
c) Number of affordable units 3 d) Number of units accessible/
€) Total open space area /- £5__a ' adaptable for persops wf disabiliies /2.
Q) Total length of road(s) public Mj f private % ft
' i) Method of wastewater disposal Zpd/lc S -ep

The undersigned hereby apply to the Planning Board for a Comprehensive Permit under MG.L. ¢
408, §§ 20-23. The undersigned hereby cerlify that the information on this application and plans
submitted herewith are correct, and that, to the best of his/her knowledge, the zpplication complies
with all applicable provisions of Law and Regulations,

Signed under the penalties of perjury in accordance with M.G.L. ¢ 268, §1A.

Signature of Petitioner(s) Date

Signature of Petitioner(s) Date

RECORD OWNER'S KNOWLEDGE AND CONSENT
I hereby sssert that | have knowlsdoe of and give my consent to the epplication presented above.

A £ 4 -
i ,—’;@K;jf’f//?{é‘?

i PRI five § e e s .
Signgiie of Record Ownans: Dizve

N
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Jw@g‘%& Gommorwealthy
JState House, GBostor, Nassackusetts 02755

William Francis Galvin
Secretary of the
Commonwealth

February 1, 2006

TO WHOM IT MAY CONCERN:

1 hereby certify that a certificate of organization of a Limited Liability Company was
filed in this office by

BLANCHARD PLACE, LLC

in accordance with the provisions of Massachusetts General Laws Chapter 156C on July 26,
2005.

I further certify that said Limited Liability Company has filed all annual reports due and
paid all fees with respect to such reports; that said Limited Liability Company has not filed a
certificate of cancellation or withdrawal; and that, said Limited Liability Company is in good
standing with this office.

I also certify that the names of all managers listed in the most recent filing are: NONE

I further certify, the names of all persons authorized to execute documents filed with this
office and listed in the most recent filing are: JULIAN J. D'AGOSTINE, III

The names of all persons authorized to act with respect to real property listed in the most
recent filing are: JULIAN J. D'AGOSTINE, 11

In testimony of which,
I have hercunto affixed the

Great Seal of the Commonwealth

cm 1he date rs ahove wrinen.
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CERTIFICATE OF AMENDMENT
BLANCHARD PLACE, LLC

The undersigned, being authorized to execute and file this
Certificate for the purpose of amending the Certificate of
Organization of Blanchaxd Place, LLC (the “Company”) , hereby

certifies ag follows:

1. The name and principal address of the Company 1is
Blanchard Place, LLC, 475 Burroughs Rcad, Boxborough, Massachusettis

01712

2. The Certificate of Organization of the Company was filed
on July 26, 2005. '

3. There are no Managers of the Company.

4, The Resident Agent of the Company is Gary L. Whitaker,
475 Burroughs Road, Boxborough, Massachusetts 01719.

5. The person authcrized to execute documents to be filed
with the Corporations Division of the 0Office of the Secretary of
the Commonwealth is: Gary L. Whitaker.

6. The person authorized to execute, acknowledge, dellver
and record any and all instruments on behalf of the Company
purporting to affect an interest in real property including, but
not limited to, deeds, notes, mortgages and/or any other documents
in any way related to the business of the Company is: Gary L.

Whitaker.

The Certificate of Organization of the Company is hereby
amended as follows:

A. The principal address of the Company is 411l Massachusetts
Avenue, Acton, Massachusetts 01720,

B. The name and business address of the Resident Agent for
service of process is:




Division of the Office of the Secretary of the Commonwealth is as
follows: '

Julian J. D'Agostine, III
411 Massachusetts Avenue
Acton, Massachusetts 01720

D. The name and business address of each person who 1s
authorized to execute, acknowledge, deliver and record any
recordable instrument on behalf of the Company purporting to afféct
an interest in real property, whether to be recorded with a
registry of deeds or a district office of the Land Court 1is as
follows:

Julian J. D'ARgostine, III
411 Massachusetts Avenue
Acton, Massachusetts 01720

The foregoing amendment was approved in the manner required by
the operating agreement of the Company.

TN WITNESS WHERECOF, I have signed this Certificate of
amendment on behalf of the Company on e A\ , 2006.

Julia 3x§D*ﬁ@os%€hél;Authorized
Signat&ry




Transfer of Interest in and
Amendment of Operating Agreement
Rlanchard Place, LLC

The undersigned, Gary L. Whitaker (“Transferor”), being the
sole Member of Blanchard Place, LLC pursuant to the terms of an
Operating Agreement dated July 25, 2005, does hereby tranefer all
of my right, title and interest in my membership interest in
Blanchard Place, LLC to Julian J. D'Agostine, III (“Transferee”),
and does hereby acknowledge the satisfaction of all of the
provisions set forth in Article 6 of said Operating Agreement.

The undersigned Transferee does hereby accept the transfer of
the membership interest in Blanchard Place, LLC and does hereby
agree to be bound by and comply with all the terms as set forth in
the Operating Agreement.

The Transferor and Transferee do hereby agree to amend the
Operating Agreement by substituting wherever it should appear the
name Gary L. Whitaker with the Transferee’s name, Julian J.
L'Agostine, IIl1.

X

——_
Witness our hands and seals this 31 day of January, 2006.

AN

N
déf?’ﬁ{jﬁ%ﬂﬁéker ullan Ny TEgostine, III




. 8. Execution of Documents Relating to Real Property. The name and
pusiness address of each person who is authorized O execute,
acknowledge, deliver and record any recordable instrument on
behalf of the Company purporting to affect an interest in real
property, whether to be recorded with a registyy of deeds or a
district office of the Land Court is as follows: '

NAME BUSINESS ADDREES

ary L. Whnitaker 475 Burroughs Road
Boxborougn, MA 01719

IN WITNESS WHEREOF, I have signed this Certificate of
Organization and acknowledged it to be my act this Q2§7ﬂ day of
July, 2005.

\

s

Gary\i\ywhitakek, authorized
Agen




FILED -

JUL 2 6 2005
. Certificate of Organization of '

if SFCEETARY OF THE COMMONWEALTH
BLANCHRRD PLACE, LLC CORPORATIONS DIVISION

The undersigned, being authorized to execute and file this
certificate for the purpose of forming & limited liability company
under the laws of the Commonwealth of Massachusetts, hereby
certifies as fellows:

1. Name of the Company. The name of the limited liability company
(the “Company"”) 1s Rlanchard Place, LLC.

2. Office of the Company. The address of the office of the
Company at which its records will be maintained is 475~
Burroughs Road, Boxborough, Massachusetts 01719,

3. Business of the Company. The general character of the business
of the Couwpany is real estate development and construction,
and to otherwise engage in any 1awful act or activity for
which limited liability companies may be organized under
Chapter 156C of the Massachusetts General Laws.

4., Date of Dissolution. The Timited liability company is to have
no specific date of dissolution.

5. Resident Agent. The name and pusiness address of the Resident
Agent for service of process is:
NAME BUSINESS ADDRESS
Gary L. Whitaker 275 Burroughs Road

Boxborough, MA 01718

6. Managers. At the time of formation of the Company, there are
no Managers.

7. Execution of Documents. The name and business address of each

person who 1is authorized to execute documents to be filed with
the Corporaticns Division of the Office of the Secretary of
+he Commonwealth is as follows:




Operating Agreement
of
Blanchard Place Limited
Liability Company




Article 1 oo DEFINTTIONS w.oovvoeiiveieceermssssrsssss oo sss st s S 1
apticle 2 - ORGANTZATION oo sriss e obs s pi .
2.1, OFBAMIZATON oreeevveeemnrrssesesssssssss s 2
92 NAME 0F the COMPANY ..oerrrrmimrsstrenrirsrssss it T 2
0.3, PUIPOSC.eresssrecerssseserassseses e easas s 2
2.4 Powers..... 2
38 TOITTl 4. oesseseeeeseoeeesassess s e eaees e anas R 2
2.6, Office ..... 2
D 7. RESIABIE AGEMeorvoreroreresermsirs e 2
D Q. IVIEITIDETS werverrveresaresoeessesseemsassss sS4 0aESL 2
AFHCIE 3 o CAPITAL 1oooooievicvireesaecmss e S OIRIO 2 -
3.1, Initial Capital CONADUHONS o smsss s 2
32 No Additional Contributions REGUITEQ ..o 3
33 No Interest on COMEDUHONS . vivis vt s 3
34 FOrm OF DIStTDUHONS. oucvrirrmssrrssrmieassmss st s 3
3.5, Capital ACCOMILS.cooorvvssremesssesimsss s ss i 3
D6, LLOMIIS cerneovereesommsssses s ss s s ees eSS 3
Article 4 -- ALLOCATIONS AND DISTRIBUTIONS ..ot eimrereas e st s 3
4.1 Certain DEfNITONS o reeeerirrs s s s s s T 3
47,  Ordinary Profit, Loss and Cash FIOW .oy
43 Allocation of Profit or Loss from a Capital Transaction
4.4, SPECIAl ATOCALOIS ...rvvversseeesmsrmmmsssssasisss s s
45, Liquidation and Dissolution. o
A6 GEIETAL ..o oeeeeeeeeeeterseseseeseeasass s 9
ATECLE 5 - MANAGEMENT oo e80T 10
S 1. IVIAMAEEMIEI  eeernesrsscssrssseeseess oo oo e 10
52. Meetings of and Voting by IVEEITIDETS weveveeeeessereenseseeseeecreanssiesssaesissas s bass st 10
S 3 PEISONAL SEIVICE vrureeenterrminssimsesssaseisssass s 10
S A4 DULES OF PATHES 1o.rvsivoeerreesicsiesinssme s 10
5.5 Liability and IndemnifiCation .. 11
56 Arbitration of Deadlock ..o e 11
ATHCIE 6 o= TRANSEERS w.oooceeetoesermeersseessiosss s s £ 0TS i1
6.1 Certain DERNIIONS .. oo sess s i1
6.2, Trar 3
6.3 ;




. 6.10.  Installment PUTCHASE ..ocoiiimriieircsmsn it e, 16

.11, TNSOIVEICY wouervrreesseesseemsesssnas e s 16
6.12. Admission of Additional MemDErS. ..o 17
AFCIE T o DISSOLUTION ¢ovvotoceesuecres e soms s S 17
71 Events 0F DISSOIIION cooreueremsirerseses st 17
79, Procedure for WINAing Up ..o s 17
73,  Filing of a Certificate of CANCEIIRHON «vvvecireeeeeecar st 18
Article § -~ BOOKS AND RECORDS .o e 18
Q1. BAIK ACCOUILS croerrevsrrseeeersnmstrseesamias s s s 18
89, BoOKS And RECOTAS 1overuemrimssiiesamsssesnsn st s s s T 18
83 Annual Accounting Period.. i e rsanee st 18
B4, REPOTLS corrovvsesssesesersomssssssses s e 18
8.5, Tax Matters PAMNET oot e 19
86, Code Section 754 BIECTOM  co. vt e 19
87, Title to COMPANY PIOPETLY.ouesermcrussrisrssrrsssissss st 19
ATECIE O —- GENERAL 1. ooiovvoorescesas cmsmessssres s 0o 19
9.1,  Amendments . e 19
0.2, ASSUTANICES +.vvorraeeseesesessmsanssaeessesss s as 08100 T 19
O3 NOUIICAEONS ... eeevsreeersesmessormsner et s 20
0.4, SPECific PEIIOTINANCE 1ivvuuesniromssss st s 20
0.5, COmPIEte ABIEEMIEIE corveuumnimrmsirmss st 20
9.6, APPICADIE LAW 1ororreersvverssssesrsessssaes oo s s 20
07, SEOHOM THIES w.ovescesscaserrmmssersssessstsmrs s 20
0.8, BINAINE PTOVISIONS ccoriervsssirresssemesssnsss s imessss s s 20
00 JUriSAICHON ANA VENUE ccvvrrressrersssisnssss s 20
.10, TEITHS 1vvoorereeerssossssessseceesessms om0 21
0.11.  Separability Of PROVISIONS .coorrervvvssssmemicmsis s e 21
.12, COUNLEIPATES covsveeeeusecsensssssessesscsmsarass s s saams s o 21

013, EStoppel COrtfICaE. . mrrrimuveemssssissssesssmrmss s 21




Single-Member Limited Liability Company '
Operating Agreement

This Operating Agreement (this “Agreement”} relating to Blanchard Place, LLC (the
“Company”), dated as of July 24 2005, is adopted, executed and agreed to, for good and
valuable consideration, by Gary L. Whitaker, a Member as defined herein.

Article 1
DEFINITIONS

The following capitalized terms shall have the meaning specified in this Article 1. Other
terms are defined throughout this Agreement and have the meanings respectively ascribed to
them.

“Affiliate” means, with respect to a Member, any Person: (i) which owns more than 50%
of the voting interests in the Member; or (i) in which the Member owns more than 50% of the
voting interests; or (iii) in which more than 50% of the voting interests is owned by a Person who
has a relationship with the Member described in clause (i) or (i) above.

“Certificate of Organization” means the Certificate of Organization of the Company to be
filed with the Secretary of the Commonwealth of Massachusetts in accordance with the Act.

“Code” means the Internal Revenue Code of 1986, as amended, or any corresponding
provision of any succeeding law.

“Interest” means a Member’s share of the profits and losses of, and the right to receive
distributions from, and voting rights in, the Company.

“Member” means the Person signing this Agreement and any Person who is admitted as
an additional, substitute or replacement Member of the Company in accordance with the terms of
this Agreement. “Members” shall refer collectively to all such persons.

“Percentage” means the percentage set forth after a Member’s name on Exhibit A to this
Agreement, as amended from time to time.

“Person” means and includes an individual, corporation, partnership, association, limited
liability company, trust, estate or other entity.

= 2 Fayty H T ey - : ~yitaty
ome tax regulations, including any temporary regulations,
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Article 2
ORGANIZATION

2.1. Organization. The Company has been organized as a single-member Massachusetts
Jimited liability company pursuant to the provisions of the Massachusetts Limited Liability
Company Act, as amended, and any Successors thereto (the “Act’) and the provisions of this
Agreement and, for that purpose, have caused a Certificate of Organization to be executed and
filed with the Secretary of the Commonwealth of Massachusetts on Julyofb, 2005.

2.2. Name of the Company. The name of the Company shall be “Blanchard Place, LLC.”
The Company may do business under that name and under any other name or names Upon which
a majority of the Members agree. 1f the Company does business under a name other than that set
forth in its Certificate of Organization, the Company chall file a trade name or doing business
certificate or any other documents as required by applicable law. '

2.3. Purpose. The Company is organized for the purpose of real estate development and
construction and to engage in any lawful activity for which a limited liability company may be
formed under the Act. '

2.4. Powers. The Company shall have all of the powers necessary or convenient to the
conduct, promotion or attainment of the business, trade, profession, purposes of activities of the
Company, including, without limitation, all of the powers of an individual, partnership,
corporation or other entity under Massachusetts law.

25 Term. The term of the Company began upon the filing of the Certificate of
Organization with the Secretary of the Commonwealth of Massachusetts and shall have no
specific date of dissolution.

2.6. Office. The office of the Company in the Commonwealth of Massachusetts shall be
located at 475 Burroughs Road, Boxborough, Massachusetts 01719 or at any other place within
the Commonwealth of Massachusetts upon which a majority of the Members agree.

27. Resident Agent. The name and address of the Company’s resident agent in the
Commonwealth of Massachusetts shall be Gary L. Whitaker, 475 Burroughs Road, Boxborough,
Massachusetts 01719.

5 8. Members. The name, present mailing address and Percentage of each Member are set
forth on Exhibit A hereto.
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3.2. No Additional Contributions Required. No Member shall be required to contribute
any additional capital to the Company, and no Member shall have any personal liability for any
obligation of the Company in excess of his, her or its requisite contribution.

33 No Interest on Contributions. Members shall not be paid interest on their
Contributions.

3.4. Form of Distributions. If a Member is entitled to receive a distribution, the Member
shall have no right to receive such distribution in any form other than cash.

3.5. Capital Accounts. A separate Capital Account shall be maintained for each Member.

3.6. Loans. Any Member may, at any time, make or cause a loan to be made to the
Company in any amount and on those terms upon which the Company and the Member shall
agree. '

Article 4
ALLOCATIONS AND DISTRIBUTIONS

4.1. Certain Definitions. For purposes of this Article 4, the following terms shall have the
meanings indicated.

“Adjusted Capital Account” means, with respect to any Member, the Member’s Capital
Account as of the end of the relevant taxable year, after giving effect to the following
adjustments:

(i) the Capital Account shall be increased by the amounts which the Member is obligated
to restore pursuant to Section 4.5(b) or is deemed obligated to restore pursuant to Regulation §
1.704-1(b)(2)(i1){(c), and the penultimate sentences of Regulation §§ 1.704-2(g)(1) and (1)(5); and

(ii) the Capital Account shall be reduced by the items described in Regulation §§ 1.704-
1(6)(2)(i)(d)(4), (5), and (6).

“Adjusted Capital Balance” means, as of any day, a Member’s total Capital Contributions
less all amounts actually distributed to the Member pursuant to Sections 4.3(c)(1v)(A) and 4.5
hereof, If any Interest is transferred in accordance with the terms of this Agreement, the
transferee shall succeed to the Adjusted Capital Balance of the tramsferor to the extent the
Adjusted Capital Balance relates to the Interest transferred.

he mainiained by the Company for each Member




Profit and any item in the nature of income or gain specially allocated to the Member pursuant o,
the provisions of Article 4 (other than Section 4.4(c)); and

(ii) a Member’s Capital Account shall be reduced by the amount of money and the fair
market value of any Company property distributed to the Member, the amount of any liabilities
of the Member assumed by the Company (or which are secured by property contributed by the
Member to the Company), the Member’s distributive share of Loss and any item in the nature of’
expenses or losses specially allocated to the Member pursuant to the provisions of Article 4
(other than Section 4.4(c)). |

If any Interest is transferred pursuant to the terms of this Agreement, the transferee shall
succeed to the Capital Account of the transferor to the extent the Capital Account is attributable
to the transferred Interest. It is intended that the Capital Accounts of all Members shall be
maintained in compliance with the provisions of Regulation § 1.704-1(b), and all provisions of
this Agreement relating to the maintenance of Capital Accounts shall be interpreted and applied
in a manner consistent with that Regulation.

“Capital Contribution” means the total amount of cash and the fair market value of any
other assets contributed (or deemed contributed under Regulation § 1.704-1(b)(2)(iv)(d)) to the
Company by a Member.

“Capital Proceeds” means the gross receipts received by the Company from a Capital
Transaction. '

“Capital Transaction” means any transaction not in the ordinary course of business which
results in the Company’s receipt of cash or other consideration other than Capital Contributions,
including, without limitation, proceeds of sales or exchanges or other dispositions of property not
in the ordinary course of business, financings, refinancings, condemnations, recoveries of
damage awards, and insurance proceeds. '

“Cash Flow” means all cash funds derived from operations of the Company (including
interest received on reserves), without reduction for any non-cash charges, but less cash funds
used to pay current operating expenses and to pay or establish reasonable reserves for future
expenses, debt payments, capital improvements, and replacements as determined by the
Members. Cash Flow shall not include Capital Proceeds but shall be increased by the reduction
of any teserve previously established.

“Member Loan Minimum Gain” has the meaning set forth in Regulation § 1.704-2(1)(3).
3 epnber Loan Nonrecourse Deductions” means any Company deductions that wouid be
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“Negative Capital Account” means a Capital Account with 2 balance of less than zero.

“Nonrecourse Deductions” has the meaning set forth in Regulation § 1.704-2(b)(1). The
amount of Nonrecourse Deductions for a taxable year of the Company equals the net increase, 1f
~ any, in the amount of Minimum Gain during that taxable year, determined according to the
provisions of Regulation § 1.704-2(c).

“Nonrecourse Liability” means any liability of the Company with respect to which no
Member or related person bears the economic risk of loss, as determined in accordance with
Code § 752 and the Regulations promulgated thereunder.

“Positive Capital Account” means a Capital Account with a balance greater than zero.

“Pprofit” and “Loss” means, for each taxable year of the Company (or other period for
which Profit or Loss must be computed), the Company’s taxable income or loss determined in
accordance with Code § 703(a), with the following adjustments: ‘

(i) all items of income, gain, loss, deduction, or credit required to be stated separately
pursuant to Code § 703(a)(1) shall be included in computing taxable income or loss; and

(ii) any tax-exempt income of the Company, not otherwise taken into account in
computing Profit or Loss, shall be included in computing taxable income or loss; and

(iil) any expenditures of the Company described in Code § 705(a)(2)(B) (or treated as

such pursuant to Regulation § 1.704-1(b)(2)(iv)(i)) and not otherwise taken into account 1n
computing Profit or Loss, shali be subtracted from taxable income or loss; and

(iv) gain or loss resulting from any taxable disposition of Company property shall be
computed by reference to the adjusted book value of the property disposed of, notwithstanding
the fact that the adjusted book value differs from the adjusted basis of the property for federal
income tax purposes; and

(v) in lieu of the depreciation, amortization or cost recovery deductions allowable in
computing taxable income or loss, there shall be taken into account the depreciation computed
based upon the adjusted book value of the asset; and

{vi) notwithstanding any other provision of this definition, any items which are specially
allocated pursuant to Section 4.4 hereof shall not be taken into account in computing Profit or

1.oss,




be aliocated in accordance with the provisions of Sections 4.3(a) and 4.3(b)) shall be allocated to |
the Members in proportion to their Percentages.

(b) Cash Flow. Cash Flow for each taxable year of the Company shall be
distributed to the Members in proportion to their Percentages no later than seventy-five (75} days
after the end of the taxable year.

4.3. Allocation of Profit or Loss from a Capital Transaction.

(a) Profit. Afler giving effect to the special allocations set forth in Section 4.4,
Profit from a Capital Transaction shall be allocated as follows:

(i) If one or more Members has a Negative Capital Account, to those
Members, in proportion to their Negative Capital Accounts, until all of those Negative Capital
Accounts have been reduced to zero.

(ii} Any Profit not allocated pursuant to Section 4.3(2)(1) shall be allocated
to the Members in proportion to, and to the extent of, the amounts distributable to them pursuant
to Section 4.3(c)(iv)(A) and 4.3(c)(Gv)(C).

(iii) Any Profit in excess of the foregoing allocations shall be allocated to
the Members in proportion to their Percentages.

(b) Loss. After giving effect to the special allocations set forth in Section 4.4,
Loss from a Capital Transaction shall be allocated as follows:

(i) If one or more Members has a Positive Capital Account, to those
Members, in proportion to their Positive Capital Accounts, until all Positive Capital Accounts
have been reduced to zero.

(i) Any Loss not allocated to reduce Positive Capital Accounts to zero
pursuant to Section 4.3(b)(i) shall be allocated to the Members in proportion to their Percentages.

{¢) Capital Proceeds. Capital Proceeds shall be distributed and appliéd by the
Company in the following order and priority:

(i) to the payment of all expenses of the Company incident to the Capital

Transaciion; then




(iv) the balance shall be distributed as follows:

(A) to the Members in proportion to their Adjusted Capital

Balances, until their remaining Adjusted Capital Balances have been paid in full;

(B) 1f any Member has a Positive Capital Account after the
distributions made pursuant to Section 4.3(c)(iv)(A) and before any further allocation of Profit
pursuant to Section 4.3(2)(iii), to those Members in proportion to their Positive Capital
Accounits; then

(C) the balance, to the Members in proportion to their Percentages,

4.4. Special Allocations. N

(a) Qualified Income Offset. No Member shall be allocated Losses or deductions
if the allocation causes a deficit in the Member’s Adjusted Capital Account. If an Member
receives (1) an allocation of Loss or deduction (or item thereof) or (2) any distribution, which
‘causes a deficit in the Member’s Adjusted Capital Account at the end of any taxable year, then
al] items of income and gain of the Company (consisting of a pro rata portion of each item of
Company income, including gross income and gain) for that taxable year shall be allocated to
that Member, before any other allocation is made of Company items for that taxable year, in the
amount and in proportions required to eliminate the excess as quickly as possible. This Section
4.4(a) is intended to comply with, and shall be interpreted consistently with, the “qualified
income offset” provisions of the Regulations promulgated under Code § 704(b). In the event that
Profit or Losses or items thereof are allocated to one or more Members pursuant to this Section
44(a), subsequent Profit and Losses shall first be allocated (subject to the provisions of this
Section 4.4(al) to the members in a manner designed to result in each Member having a Capital
Account equal to what it would have been had the original allocation of Profits or Losses or
items thereof pursuant to Section 4.4(a) not recurred.

(b) Minimum Gain Chargeback. Except as set forth in Regulation § 1.704-2(£)(2),
(3), and (4), if, during any taxable year, there is a net decrease in Minimum Gain, each Member,
prior to any other allocation pursuant to this Article 4, shall be specially allocated items of gross
income and gain for such taxable year (and, if necessary, subsequent taxable years) in an amount
equal to that Member’s share of the net decrease of Minimum Gain, computed in accordance
with Regulation § 1.704-2(g). Allocations of gross income and gain pursuant to this Section
-4.4(b) shall be made first from gain recognized from the disposition of Company assets subject
to non-recourse liabilities (within the meaning of the Regulations promulgated under Code §
752), to the extent of the Minimum Gain attributable to those assets, and thereafter, from a pro
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(c) Contributed Property and Book-Ups. In accordance with Code § 704(c) and
the Regulations thereunder, as well as Regulation § 1.704-1(b)(2)(iv}{(d)(3), income, gain, loss,
and deduction with respect to any property contributed (or deemed contributed) to the Company
shall, solely for tax purposes, be allocated among the Members so as to take account of any
variation between the adjusted basis of the property to the Company for federal income tax
purposes and its fair market value at the date of contribution (or deemed contribution). If the
adjusted book value of any Company asset is adjusted as provided herein, subsequent allocations
of income, gain, loss, and deduction with respect to the asset shall take account of any variation
petween the adjusted basis of the asset for federal income tax purposes and its adjusted book
value in the manner required under Code § 704(c) and the Regulations thereunder.

(d) Code § 754 Adjustment. To the extent an adjustment o the tax basis of any
Company asset pursuant to Code § 734(b) or Code § 743(b) is required, pursuant to Regulation §
1.704-1(b)(2)(iv)(mm), to be taken into account in determining Capital Accounts, the amount of
the adjustment to the Capital Accounts shall be treated as an item of gain (if the adjustment
increases the basis of the asset) or loss (if the adjustment decreases basis), and the gain or loss
shall be specially allocated to the Members in a manner consistent with the manner in which
their Capital Accounts are required to be adjusted pursuant to that Section of the Regulations.

(&) Nonrecourse Deductions. Nonrecourse Deductions for a taxable year or other
period shall be specially allocated among the Members in proportion to their Percentage
Interests.

{(f) Member Loan Nonrecourse Deductions. Any Member Loan Noarecourse
Deduction for any taxable year or other period shall be specially allocated to the Member who
bears the risk of loss with respect to the loan to which the Member Loan Nonrecourse Deduction
is attributable in accordance with the intent of Regulation § 1.704-2(i).

(g) Guaranteed Payments. To the extent any compensation paid to any Member
by the Company, including any fees payable to any Member pursuant to Section 5.3 hereof, is
determined by the Internal Revenue Service not to be a guaranteed payment under Code § 707(c)
or is not paid to the Member other than in the Person’s capacity as a Member within the meaning
of Code § 707(a), the Member shall be specially allocated gross income of the Company in an
amount equal to the amount of that compensation, and the Member’s Capital Account shall be
adjusted to reflect the payment of that compensation.

(h) Unrealized Receivables. 1f a Member’s Interest is reduced (provided the
reduction does not result in a complete termination of the Member’s Interest), the Member’s
] Company’s “unrealized receivables” and “substantially appreciated inventory”

- any other
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(recapture), to the extent such questions cannot be resolved in the manner specified above, shall
be resolved by the Members.

(i) Withholding. All amounts required to be withheld pursuant to Code §§ 1441,
1445 and 1446 or any other provision of federal, state, or local tax law shall be treated as
amounts actually distributed to the affected Members for all purposes under this Agreement.

4.5, Liquidation and Dissolution.

{2) If the Company is liquidated, the assets of the Company shall be distributed to
the Members in accordance with the balances in their respective Capital Accounts, after taking
into account the allocations of Profit or Loss pursuant to Sections 4.2(a) and 4.3(a) and b, if
any, and distributions, if any, of cash or property pursuant to Sections 4.2(b) and 4.3(c).

(b) No Member shall be obligated to restore a Negative Capital Account.

4.6, General.

(a) Except as otherwise provided in this Agreement, the timing and amount of all
distributions shall be determined by the Members.

(b) If any assets of the Company are distributed in kind to the Members, those
assets shall be valued on the basis of their fair market value, and any Member entitled to any
interest in those assets shall receive that interest as a tenant-in-common with all other Members
<o entitled. Unless the Members otherwise agree, the fair market value of the assets shall be
determined by an independent appraiser who shall be selected by the Members. The Profit or
Loss for each unsold asset shall be determined as if the asset had been sold at its fair market
value, and the Profit or Loss shall be allocated as provided in Section 4.3(a) and (b) and shall be
properly credited or charged to the Capital Accounts of the Members prior to the distribution of
the assets in liquidation pursuant to Section 4.5.

(c) All Profit and Loss shall be allocated, and all distributions shall be made to the

Persons shown on the records of the Company to have been Members as of the last day of the

“taxable year for which the allocation or distribution is to be made. Notwithstanding the
foregoing, unless the Company’s taxable year is separated into segments, if there is a Transfer or

an Involuntary Withdrawal during the taxable year, the Profit and Loss shall be allocated

between the original Member and the successor on the basis of the number of days each was a

Member during the taxable vear; provided, however, the Company’s taxable year shall be

ted into two or more segments in order 1o account for Profit, Loss or nroceeds atiributable
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Article 5
MANAGEMENT

5.1. Management. The Company shall be managed by the Members. No action may be
taken by any Member to bind the Company without the affirmative vote of Members holding a
majority of the Percentages then held by Members, unless otherwise provided for herein.

5.2. Meetings of and Voting by Members.

(a) A meeting of the Members may be called at any time by those Members
holding at least a majority of the Percentages then held by Members. Meetings of Members shall
be held at the Company’s principal place of business or at any other place designated by the
Person calling the meeting. Not less than ten (10) nor more than ninety (90) days before each-
meeting, the Person calling the meeting shall give written notice of the meeting to each Member
entitled to vote at the meeting. The notice shall state the time, place and purpose of the meeting.
Notwithstanding the foregoing provisions, each Member who is entitled to notice may waive
notice if before or after the meeting the Member signs a waiver of the notice which is filed with
the records of Members® meetings. Notice is also waived if a Member is present at the meeting in
person or by proxy without protesting the adequacy of notice at the outset. Unless this
Agreement provides otherwise, at a meeting of Members, the presence in person or by proxy of
Members holding not less than a majority of the Percentages then held by Members constitules a
quorum. A Member may vote either in person or by written proxy signed by the Member or by
the Member’s duly authorized attorney-in-fact.

(b) Except as otherwise provided in this Agreement, the affirmative vote of
Members holding a majority of the Percentages then held by Members shall be required to
approve any matter coming before the Members.

(¢) In lieu of holding a mesting, the Members may vote or otherwise take action
by a written instrument indicating the consent of Members helding a majority of the Percentages
then held by Members.

53 Personal Service. No Member shall be required to perform services for the Company
solely by virtue of being a Member. Unless approved by the Members, no Member shall be
entitled to compensation for services performed for the Company. However, upon substantiation
of the amount and purpose thereof, the Members shall be entitled to reimbursement for expenses
reasonably incurred in connection with the activities of the Company.
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of any Member, to conduct any other business or activity whatsoever, and any Member shall not
be accountable to the Company or to any other Member with respect to that business or activity -
even if the business or activity competes with the Company’s business. The organization of the
Company shall be without prejudice to the Members’ respective rights (or the rights of their
respective Affiliates) to maintain, expand or diversify such other interests and activities and to
receive and enjoy profits or compensation therefrom. Each Member waives any rights the
Member might otherwise have to share or participate in such other interests or activities of any
other Member or the Member’s Affiliates.

(¢) Each Member understands and acknowledges that the conduct of - the
Company’s business may involve business dealings and undertakings with the Members and
their Affiliates. In any of those cases, those dealings and undertakings shall be at arm’s length
and on commercially reasonable terms.

5.5. Liability and Indemnification.

(2) A Member shall not be liable, responsible or accountable, in damages or
otherwise, to any other Member or to the Company for any act performed by the Member with
respect to Company matters, except with respect to any matter as to which he shall have been
adjudicated in any proceeding not to have acted in good faith in the reasonable belief that his
action was in the best interest of the Company.

(b) The Company shall indemnify each Member for any act performed by the
Member with respect to Company matters, except for with respect to any matter as 1o which he
shall have been adjudicated in any proceeding not to have acted in good faith in the reasonable
belief that his action was in the best interest of the Company.

5.6. Arbitration of Deadlock. If any vote is required on any matter under this Agreement,
and there are neither sufficient votes to approve nor disapprove of the matter, then either party
may require that the matter be submitted to arbitration in accordance with the rules of the

American Arbitration Association.

Article 6
TRANSFERS

6.1. Certain Definitions. For purposes of this Article 6, the following terms shall have the
meanings indicated.

“Involuntary Withdrawal” means, with respect to any Member, the occurrence of any of




(iii) the Member is adjudged bankrupt or insolvent or there is entered against the Membet
&n order for relief in any bankruptcy or insolvency proceeding;

(iv) the Member files a petition secking for the Member any reorganization, arrangement,
composition, readjustment, liquidation, dissolution or similar relief under any statute, law or
regulation;

{v) the Member seeks, consents to or acquiesces in the appointment of a trustee or
receiver for, or liquidation of, the Member or of all or any substantial part of the Member’s
properties;

(vi) the Member files an answer or other pleading admitting or failing to contest the
material allegations of a petition filed against the Member in any proceeding described in
Subsections (1) through (v);

(vii) any proceeding against the Member seeking reorganization, arrangement,
composition, readjustment, liquidation, dissolution or similar relief under any statute, law or
regulation continues for one hundred twenty (120) days after the commencement thereof, or the
appointment of a trustee, receiver or liquidator for the Member or all or any substantial part of
the Member’s properties, without the Member’s agreement or acquiescence, which appointment
is not vacated or stayed for one hundred twenty (120) days or, if the appointment i stayed, for
one hundred twenty (120) days after the expiration of the stay during which period the
appointment 1s not vacated;

(viii) if the Member is an individual, the Member’s death or adjudication by a court of
competent jurisdiction as incompetent to manage the Member’s person or property;

(ix) if the Member is acting as a Member by virtue of being a trusiee of a trust, the
termination of the trust;

(x) if the Member is a partnership or limited hability company, the dissolution and
commencement of winding up of the partnership or limited liability company;

(xi) if the Member is a corporation, the dissolution of the corporation or the revocation of
its charter; or

(xii) if the Member is an estate, the distribution by the fiduciary of the estate’s entire
interest 1n the Company.




6.2. Transfers.

(a) No Person may Transfer all or any portion of its Interest unless the following

conditions (*Conditions of Transfer”) are satisfied:
(i) the Transfer will not require registration of the interests under any

fideral or state securities laws;

(11} The transferee delivers to the Company a written agwement to be
bound by the terms of Article 6 of this Agreement;

(iif) the Transfer will not result in the termination of the Company
pursuant to Code § 708;

(iv) the Transfer will not result in the Company being subject to the
Investment Company Act of 1940, as amended;

(v) the transferor or the transferee delivers the following information to
the Company: (1) the transferee’s taxpayer identification number; and (ii) the transferee’s initial
tax basis in the Transferred Interest;

{vi) the transferor complies with the provisions set forth in Section 6.3;
and

(vii) the transfer will not result in the Company having more than 100
Members. ‘

(b) If the Conditions of Transfer are satisfied, then a Member may Transfer all or
any portion of that Person’s Interest. The Transfer of an Interest pursuant to this Section 6.2 shall
not result, however, in the Transfer of any of the following rights of the transferor, if any, and the
transferee of the Interest shall have no right to: (i) become a Member; (ii) exercise any rights
other than those specifically pertaining to the ownership of an economic interest; or (iii) act as an
agent of the Company.

(c) Each Member hereby acknowledges the reasonableness of the prohibition
contained in this Section 6.2 in view of the purposes of the Company and the relationship of the
Members. The Transfer of any interest in the Company in violation of the prohibition contained

n this Section 6.2 shall be deemed mvalid, null and veid, and of no f@rce or effect. Any Person
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6.3. Right of First Refusal.

(a) If a Member (individually, a “Transferor”) receives a bona fide written offer
which the Member desires to accept (the “Transferee Offer”) from any other Person (a
“Transferee”) to purchase all or any portion of the Transferor’s Interest (the “Transferor
Tnterest”) for a purchase price denominated and payable in United States dollars, then, prior to
any Transfer of the Transferor Interest, the Transferor shall give the Company written notice (the
“Transfer Notice”) containing each of the following:

(i) the Transferee’s identify;
(i) a true and complete copy of the Transferee Offer; and

(iii) the Transferor’s offer (the “Offer”) to sell the Transferor Interest to
the Company for a price equal to that contained in the Transferee Offer (the “Transfer Purchase
Price’).

(b) The Offer shall be and remain irrevocable for a period (the “Offer Period”)
ending at 11:59 P.M,, local time at the Company’s principal office, on the thirtieth (30th) day
following the date the Transfer Notice is given to the Company. At any time during the Offer
Period, the Company may accept the Offer by giving written notice to the Transferor of its
acceptance (the “Offeree Notice™). The Traneferor shall not be deemed a Member for the
purpose of the vote on whether the Company shall accept the Offer. If the Company accepts the
Offer, the Offeree Notice shall fix a closing date (the “Transfer Closing Date”} for the purchase,
which shall not be earlier than ten (10) or more than ninety (90) days after the expiration of the
Offer Period.

(c) If the Company accepts the Offer, the Transfer Purchase Price shall be paid in
immediately available funds on the Transfer Closing Date unless the Company elects prior to or
on the Transfer Closing Date to pay the Transfer Purchase Price in installments pursuant to the
provisions of Section 6.9 of this Agreement.

(d) If the Company rejects the Offer or fails to accept the Offer (within the time
and in the manner specified in this Section), then the Transferor shall be free for a period (the
“Free Transfer Period”) of thirty (30) days after the expiration of the Offer Period to Transfer the
Transferor Interest to the Transferce, for the same or greater price and on the same terms and
conditions as set forth in the Transfer Notice. The Transfer shall be subject to the Conditions of
Transfer (other than 6.2(2)(vi)). If the Transferor does not Transfer the Transferor Interest within
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6.4. Admission of Transferee as Member. If the Conditions of Transfer are satisfied, then
the transferee shall be admitted as a Member and shall be entitled to exercise the rights of a
Member after the consent of Members whose Interests represent more than one-half (1/2) of the
aggregate of all of the Interests, other than the Interest of the Member whose Interest is being
transferred has been obtained.

6.5. Voluntary Withdrawal. No Member shall have the right or power to Voluntarily
Withdraw from the Company, except as otherwise provided by this Agreement.

6.6. Withdrawal. Upon the Voluntary or Involuntary Withdrawal of a Member where the
Company is continued as provided in Section 7.1(c), the withdrawing Member shall not be
entitled to receive in liquidation of the interest in the Company, pursuant to § 32 of the Act, the
fair market value of the Member’s Interest as of the date the Member withdrew from the -
Company,

6.7. Optional Buy-out in Event of Involuntary Withdrawal.

(a) If the Members elect to continue the Company after an Involuntary
Withdrawal, the withdrawn Member shall be deemed to offer for sale (the “Withdrawal Offer”}
to the Company the Interest owned of record and beneficially by the withdrawn Member (the
“Withdrawal Interest). The buy-out provisions of this Section 6.7 shall be in lieu of any buy-out
rights the withdrawn Member may have from the Company pursuant to the Act or otherwise.

(b) The Withdrawal Offer shall be and remain irrevocable for a period (the
“Withdrawal Offer Period”) ending at 11:59 P.M.,, local time at the Company’s principal office
on the sixtieth (60th) day following the date the Members elect to continue the Company. At any
time during the Withdrawal Offer Period, the Company may accept the Withdrawal Offer by
notifying the withdrawn Member (the “Withdrawal Notice”) of its acceptance. The withdrawn
Member shall not be deemed a Member for the purpose of the vote on whether the Company
shall accept the Withdrawal Offer.

(c) If the Company accepts the Withdrawal Offer, the Withdrawal Notice shall fix
a closing date (the “Withdrawal Closing Date™) for the purchase which shall be not earlier than
ten (10) or later than ninety (90) days after the expiration of the Withdrawal Period.

(d) If the Company accepts the Withdrawal Offer, the Company shall purchase
the Withdrawal Interest for a price equal to the amount the withdrawn Member would receive if
the Company were liquidated and an amount equal to the Appraised Value were available for
distribution to the Members pursuant to Section 4.5 (the “Withdrawal Purchase Price”). The
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6.8, Appraised Value.

(2) The term “Appraised Value” means the appraised value of the equity of the
Company’s assets as hereinafter provided. Within fifteen (15) days after demand by either one to
the other, the Company and the withdrawn Member shall each appoint an appraiser to determine
the value of the equity of the Company’s assets. If the two appraisers agree upon the equity value
of the Company’s assets, they shall jointly render a single written report stating that value. If the
two appraisers cannot agree upon the equity value of Company’s assets, they shall each render a
separate written report and shall appoint a third appraiser, who shall appraise the Company’s
assets and determine the value of the equity therein, and shall render a written report of his
opinion thereon. Each party shall pay the fees and other costs of the appraiser appointed by that
party, and the fees and other costs of the third appraiser shall be shared equally by both parties.

(b) The equity value contained in the aforesaid joint written report or written
report of the third appraiser, as the case may be, shall be the Appraised Value; provided,
however, that if the value of the equity contained in the appraisal report of the third appraiser is
more than the higher of the first two appraisals, the higher of the first two appraisals shall
govern; and provided, further, that if the valie of the equity contained in the appraisal report of
the third appraiser is less than the lower of the first two appraisals, the lower of the first two
appraisals shall govern.

6.9. Purchase Price. Notwithstanding anything set forth elsewhere herein to the contrary,
if the Company elects to purchase a withdrawing Member’s interest in the Company, the price to
be paid for a withdrawing Member’s interest (whether by Voluntary or Involuntary Withdrawal
or a Transfer) shall be seventy-five (75%) percent of the Appraised Value of the Member’s
interest in the Company, as determined in accordance with the provisions of Section 6.8.

6.10. Installment Purchase. If the Company elects to pay the Purchase Price on an
installment basis (the “Indebtedness”), the Company shall evidence the obligation to pay the
Indebtedness by executing and delivering under seal its or their promissory note, in the form
attached hereto as Exhibit B, to the withdrawn Member or the Transferor (the “Payee”).

6.11. Insolvency.

(&) If the Company is not lawfully permitted to purchase all of the interest of a
Member as required pursuant to this Agreement or to pay, from time to time, any amount owed
with respect to the deferred Purchase Price (the “Indebtedness™: (i) the entire amount which may
v on such account; and (i) the surviving or remaining
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(b) If the Company is unable to pay lawfully for the Interest of a Member purchased
inder the applicable provisions of this Agreement after taking all of the actions specified in
clause (ii) of Section 6.10(), then no surviving or remaining Members shall be liable for or shall
be required to assume the Company’s obligation to purchase the balance of the interest of the
Member.

6.12. Admission of Additional Members. Members may also admit to the
Company additional Members, from time to time, subject to the following:

(2) all Members shall consent to such admission and to all of the terms and
conditions relating thereto;

(b) additional Members shall make a Capital Contribution is such amount and
on such terms as all the Members shall determine to be appropriate based upon the needs of the
Company, a net value of the Company’s assets, the Company’s financial conditioh and the
benefits anticipated to be realized by the additional Members;

(c) no additional Member shall be admitted if the effect of such admission
would be determined with the Company to cause the Company to be treated as a Corporation
within the meaning of Code Section 708(b),

(d) this Agreement shall be amended as necessary and appropriate to reflect
the terms under which the additional Member may be admitted; and

() the additional Member shall agree to be bound by the terms of this
Agreement, as amended.

Article 7
DISSOLUTION

7.1. Events of Dissolution. The Company shall be dissolved upon the happening of any of
the following events:

(2) when the period fixed for its duration in Section 2.5 has expired;
(b} upon the unanimous written agreement of the Members; or

- death, insanity, retirement, resignation, expulsion, bankrupicy or
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distributed, first, to creditors of the Company, including Members and former Members who are |
creditors (other than as the result of unpaid distributions); second, to Members who are creditors
as the result of unpaid distributions to which they are entitled; third, to Members in accordance
with Section 4.5,

7.3. Filing of a Certificate of Cancellation. If the Company is dissolved and its winding
up has been completed, the Members shall promptly file a Certificate of Cancellation with the -
Office of the Secretary of the Commonwealth.

Article 8
BOOKS AND RECORDS

8.1. Bank Accounts. All funds of the Company shall be deposited in a bank account or
accounts opened in the Company’s name. The Members shall determine the institution or
institutions at which the accounts will be opened and maintained, the types of accounts, and the
Persons who will have authority with respect to the accounts and the funds therein.

8.2. Books and Records.

(a) The Members shall keep or cause to be kept at the Company’s office in the
Commonwealth complete and accurate books and records of the Company. These records shall
include, but not be limited to: (i) a current list of the name and address of each Member; (1i) 2
copy of the Certificate of Organization and all Certificates of Amendment thereto (including
powers of attorney executed in connection with these certificates); (ii) copies of the Company’s
federal, state, and local income tax returns and reports for the three most recent years; (iv) copies
of this Operating Agreement and any documents incorporated by reference into this Operating
Agreement; and (v) copies of any financial statements of the Company for the three most recent
years. In addition, the Company will keep supporting documentation of transactions with respect
to the conduct of its business.

(b) The books and records shall be maintained in accordance with sound
accounting practices and shall be available at the Company’s office in the Commonwealth for
inspection and copying by any Member or the Member’s duly authorized representative at any
and all reasonable times during normal business hours.

(c) Each Member shall reimburse the Company for all costs and expenses
incurred by the Company in connection with the Member’s inspection and copying of the
Company’s books and records.
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ytar of the Company, the Members shall cause to be sent to each Person who was a Member at
any time during the taxable year then ended, that tax information concerning the Company which
isnecessary for preparing the Member’s income tax returns for that year. At the request of more
than 50% of the Members, and at the requesting Members’ expense, the Members shall cause an
audit of the Company’s books and records to be prepared by independent accountants for the
period requested by the Member.

8.5. Tax Matters Partner. Gery L. Whitaker shall be the “tax matters partner” of the
Company for the purposes of Code § 6231, The Tax Matters Partner shall have all powers and
responsibilities provided in Code § 6221, et seq. The Tax Matters Partner shall keep all Members
- informed of all notices from government taxing authorities which may come to the attention of
the Tax Matters Partner. The Company shall pay and be responsible for all reasonable third party
costs and expenses incurred by the Tax Matters Partner in performing those duties.-A Member
shall be responsible for any costs incurred by the Member with respect to any tax audit or tax-
refated administrative or judicial proceeding against any Member, even though it relates to the
Company. The Tax Matters Partner shall not compromise any dispute with the Internal Revenue
Service without the approval of the Members.

8.6. Code § 754 Election. At the request of an assignee of a Member’s Interest, the
Members shall cause the Company to file an election under Code § 754. '

8.7. Title to Company Property.

{a) Except as provided in Section 8.7(b)}, all real and personal property acquired
by the Company shall be acquired and held by the Company in its name.

{b) The Members may direct that legal title to all or any portion of the Company’s
property be acquired or held in a name other than the Company’s name. Without limiting the
foregoing, the Members may cause title to be acquired and held in their name or in the names of
. trustees, nominees or straw parties for the Company. It is expressly understood and agreed that
the manner of holding title to the Company’s property (or any part thereof) is solely for the
convenience of the Company and all property held in the name or names of trustees, nominees or
straw parties shall nevertheless be treated as Company property.

Article 9
GENERAL

8.1. Amendments. This Agreement may be amended or modified from time to time by
unanimous written consent of all of the Members.

Assurances




9.3. Notifications. Except as expressly set forth to the contrary in this Agreement, all
notices, requests, or consents required or permitted to be given under this Agreement must be in
writing and shall be deemed to have been given (i) three (3) days after the date mailed by
registered or certified mail, addressed to the recipient, with return receipt requested, (i1) upon
delivery to the recipient in person or by courier, or (iii) upon receipt of a facsimile transmission
by the recipient. Such notices, requests and consents shall be given to members at the Members’
last known address on the records of the Company. A notice to the Company must be addressed
to the Company’s principal office specified in Section 2.6. Whenever any notice is required to be
given by law, the Certificate of Organization or this Agreement, a written waiver thereof, signed
by the person entitled to notice, whether before or after the time stated therein, shall be deemed
equivalent to the giving of such notice.

9.4. Specific Performance. The parties recognize that irreparable injury will result from a
breach of any provision of this Agreement and that money damages will be inadequate to fully
remedy the injury. Accordingly, in the event of a breach or threatened breach of one or more of
the provisions of this Agreement, any party who may be injured (in addition to any other
remedies which may be available to that party) shall be entitled to one or more preliminary or
permanent orders (i) restraining and enjoining any act which would constitute a breach or (ii)
compelling the performance of any obligation which, if not performed, would constitute a
breach.

9.5. Complete Agreement. This Agreement constitutes the complete and exclusive
statement of the agreement among the Members. It supersedes all prior written and oral
statements, including any prior representation, statement, condition or warranty. Except as
expressly provided otherwise herein, this Agreement may not be amended or modified from time
to time without the unanimous written consent of all of the Members.

9.6. Applicable Law. All questions concerning the construction, validity and
interpretation of this Agreement and the performance of the obligations imposed by this
Agreement shall be governed by the internal law, not the law of conflicts, of the Commonwealth
of Massachusetts.

9.7. Section Titles. The headings herein are inserted as a matter of convenience only and
do not define, limit or describe the scope of this Agreement or the intent of the provisions hereof.

9.8. Binding Provisions. This Agreement is binding upon, and inures to the benefit of, the
parties hereto and their respective heirs, executors, administrators, personal and legal
represeniatives, successors and permitied assigns.
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9.10. Terms. Common nouns and pronouns shall be deemed to refer to the masculine,
feminine, neuter, singular and plural, as the identity of the Person may in the context require.

9.11. Separability of Provisions. Each provision of this Agreement shall be considered
separable and if, for any reason, any provision or provisions herein are determined to be invalid
and contrary to any existing or future law, such invalidity shall not impair the operation of or
affect those portions of this Agreement which are valid.

9.12. Counterparis. This Agreement may be executed simultaneously in two or more
counterparts, each of which shall be deemed an original and all of which, when taken together,
constitute one and the same document. The signature of any party to any counterpart shall be
deemed a signature to, and may be appended to, any other counterpart.

9.13. Estoppel Certificate. Each Member shall, within ten (10) days after written request
by any Member, deliver to the requesting Person a certificate stating, to the Member’s
knowledge, that: (i) this Agreement is in full force and effect; (ii) this Agreement has not been
modified except by any instrument or instruments identified in the certificate; and (iii) there is no
default hereunder by the requesting Person, or if there is a default, the nature and extent thereof.

-
IN WITNESS WHEREOF, this Operating Agreement is executed thedf day of July,
2005.




Exhibit A
. List of Members, Capital and Percentages

Name, Address and Taxpayer Initial Capital
1.D. Number Contribution Percentages
Gary L. Whitaker A $1,000.00 100%
475 Burroughs Road
Boxborough, MA 01719

SS# 015-54-4518




LOCAL INITIATIVE PROGRAM

REGULATORY AGREEMENT
AND
DECLARATION OF RESTRICTIVE COVENANTS
FOR
OWNERSHIP PROJECT

This Regulatory Agreement and Declaration of Restrictive Covenants (the "Agreement”) is made this

dovof 200 weeand among the Commeonwenlth of Massachusetts acting by and throngh
the Department of Housing and Community Development ("DHCD'™), pursuant to Chapter 204 of the Acts
of 1996, the City/Town of {**the Municipality™), and
, & Massachusetts corporation/limited partnership, having an
address at . and its successors and assigns ("Project Sponsor™).
WITNESSETH:

WHEREAS, pursuant to G.L. c. 40B, §§ 20-23 (the "Act”) and the final report of the Special Legislative
Commission Relative to Low and Moderate Income Housing Provisions issued in April 1989, regulations
have been promulgated at 760 CMR 45.00 (the "Regulations™) which cstablish the Local Initiative Program
{HLEPH);

WHEREAS, the Project Sponsor intends to construct a housing development known as

ata acre site on Street/Road
in the Municipality, more particularly described in Exhibit A attached hereto and made a part hereof (the
"Project™;

WHEREAS, such Project is to consist of a total number of condominium units/detached dwellings
(the "Units™} and _____ of the Units will be soid at prices specified in this Agreement to persons or
households with incomes at or below eighty percent {80%) of the regional median household income (the
"Low and Moderate Income Units™);

WHEREAS, the Chief Elected Official of the Municipality (as that term is defined in the Regulations) and
the Project Sponsor have made application to DHCD to certify that the Project is a valid Comprehensive
Permit Project (as that term is defined in the Regulations) within the LIP Program and therefore that the
Project Sponsor is qualified to apply to the Municipality's Board of Appeals (as that term is defined in the
Regulations) for a comprehensive permit pursuant to the Act (the "Comprehensive Permit"), or have made
application to DHCD to certify that the units in the Project are Local Initiative Units (as that term is defined
in the Regulations) with the LIP Program; and

WHEREAS, in partial consideration of the execution of this Agreement, DHCD has issued or wiil
issue its fmal approval of the Project within the LIP Program and has given and will give technical and
other agsistance to the Project;

NOW, THEREFORE. in consideration of the agreements and covenants hereinafter set forth, and
other good and valuable consideration, the receipt and sufficiency of which each of the parties hereto
hereby acknowledge to the other, DHCD, the Municipality, and the Project Sponsor hereby agree and cove-
ramyt as Tollowe (the provisions in brackess spply only 1o Comprehensive Permit Projecis):
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limited to a stove, kitchen cabinets, plumbing fixtures, and washer/dryer hookup, all as more fully shown in .
the Plans and Specifications.

of the Low and Moderate Income Units shall be one bedroom units;
of the Low and Moderate Income Units shall be two bedroom units;
of the Low and Moderate Income Units shall be three bedroom units; and,
of the Low and Moderate Income Units shall be four bedroom units.

All Low and Moderate Income Units to be occupied by families must contain two or more bedrooms. Low
and Moderate Income Units must have the following munimum areas:

one bedroom units - 700 square feet
two bedroom units - 900 square feet
three bedroom units - 1200 square feet
four bedroom units - 1400 square feet

The Project must fully comply with the State Building Code and with all applicable state
and federal building, environmental, health, safety and other laws, rules, and regulations,
including without limitation all applicable federal and state laws, rules and regufanons
relating to the operation of adaptable and accessible housing for the handicapped.
[Except to the extent that the Project is exempted from such compliance by the Compre-
hensive Permit,] the Project must also comply with all applicable local codes, ordinances
and by-laws.

Each Low and Moderate Income Unit will be sold for no more than the price set forth in Exhibit B
attached hereto and madc a part hereof to an Eligible Purchaser. An Eligible Purchaser is a Family whose
annual mcome does not cxceed cighty percent {80%) of the Area median income adjusted for family size as
determined by the U. 8. Department of Housing and Utban Development. A “Family™ shali mean two or
more persons who will Jive regularly in the Low or Moderate Income Unit as their primary residence and
who are related by blood, marriage, or operation of law or who have otherwise evidenced a stable inter-
dependent relationship; or an mdividual, The “Area™ is defined as the
MSA/PMSA/Non-Metropotitan County.

3. Upon igsuance of a building permit for the project, the Project will be included in the
Subsidized Housing Inventory as that term is described in 760 CMR 31.04(1). Only Low and Moderate
Income Units will be counted as Subsidized Housing Units for the purposes of the Act.

4, (a) At the time of sale of each Low and Moderate Income Unit by the Project Spensor, the
Project Spansor shall execute and shall as a condition of the sale cause the purchaser of the Low and
Moderate Income Unit to execute a Deed Rider in the form of Exhibit C attached hereto and made a part
hereof (the "Deed Rider"). Such Deed Rider shall be attached to and made a part of the deed from the
Project Sponser to the Unit Purchaser. Each such Deed Rider shall require the Unit Purchaser at the time
he desires to sell the Low and Moderate Income Unit to offer the Low and Moderate Income Unit to the
Municipality and te DHCD at a discounted purchase price more particularly described therein. The
Municipality and DHCD shall have the option upon terms more particularly described in the Deed Rider to
either purchase the Low and Moderate Income Unit or to find an Eligible Purchaser. The Deed Rider shall
require the Unit Purchaser and the Eligible Purchaser 1o execute at the time of resale a similar Deed Rider
‘J»hl{:?* will be aﬁzeﬁ;eé and ’ﬁﬂdﬁ a part ﬁ? ?;hz. é«eed Fromthe 1J :? ?uﬁmse: ot the Eﬁ%g%bie ?ﬂzc?aasez: 50
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Moderate Income Unit, then the then current owner of the Low and Moderate Income Unit shail have the
right to sell the Low and Moderate Income Unit to any person, regardless of his income and at fair market
value, free of any future Resale Restrictions, provided that the difference between the actual resale price
and the discounted purchase price for which the Municipality, DHCD or an Eligible Purchaser could have
purchased the Low and Moderate Income Unit (the "Windfall Amount™) shall be paid by the then current
owner of the Low and Moderate Income Unit to the municipality. The Municipality agrees that all sums
comstituting Windfall Amounts from the sale of Low and Moderate Income Units shall be deposited in the
Municipality’s Low and Moderate Income Housing Fund (as that term is hereinafter defined), The
Mumicipality agrees that in the event that it purchases a Low and Moderate Income Unit pursuant 1o its
right to do se comained in the Deed Rider then in effect with respect to such Low and Moderate Income
Unit, that the Municipality shall within six {6) months of its acceptance of a deed of such Low and
Moderate Income Umit, either (1) sell the Low and Moderate Income Unit to an Eligible Purchaser at the
satne price for which it purchased the Low and Moderate Income Unit plus any expenses incurred by the
Mumicipality during #s period of ownership. such expenses i be approved by DHCD, subject to a Deed
Rider satisfactory in form and substance to DHCD and the recording of an Eligible Purchaser Certificate
satisfactory m form and substance to DHCD, the methed for selecting such Eligible Purchaser to be
approved by DHOD or (3 reme the Tow azd Maodorpte Tneame Unit to a nersnr whe msets the ineoms
guidelines of the LIP Program, upon terms and conditions satisfaciory to DHCD and otherwise in
conformity with the requirements of the LIP Program. If the Municipality fails to sell or rent the Low and
Moderate income unit as provided herein within said six {6) month period, or if at any time after the initial
rental of the Low and Moderate Income Unit by the Municipality as provided herein the Low and Moderate
Income Unit becomes vacant and remains vacant for more than ninety (90) days, then such Low and
Moderate Income Unit shall cease to be counted as a Subsidized Housing Unit, and shall no longer be
included in the Subsidized Housing Inventory.

(b) Each Low and Moderate Income Umit will remain a Subsidized Housing Unit and continue to
be included in the Subsidized Housing Inventory for as long as the following three conditions are met: (1)
this Agreement remains in full force and effect and neither the Mumicipality nor the Project Spensor are in
default hereunder; (2} the Project and Low and Moderate Income Unit each continue to comply with the
Regulations and the Guidelines as the same may be amended from time to time; and (3) either (i) a Deed
Rider binding the then current owner of the Low and Moderate Income Unit to comply with the Resale
Restrictions is in full force and effect and the then current owner of the Low and Moderate Income Unit is
either in compliance with the terms of the Deed Rider, or the Municipality is in the process of taking such
steps as may be required by DHCD to enforce the then current owner's compliance with the terms of the
Deed Rider or (1) the Low and Mederate Income Unit is owned by the Municipality and the Municipality
is in compliance with the terms and conditions of the last preceding paragraph, or (iii) the Low and
Moderate Income Unit is owned by DHCD.

5. {Project Sponsor agrees that the aggregate profit from the Project which shall be payable
to Project Sponsor or to the parters, sharcholders or other owners of Project Sponsor or the Project shall
not exceed twenty percent {(20%) of total development costs of the project, which development costs have
been approved by the Municipality and by DHCD (the "Allowable Profit”). Upon issuance of a final
Certificate of Occupancy for the Project or upon the igsuance of final Certificates of Occupancy for all of
the Units, the Project Sponsor shall deliver to the Municipality and to DHCD an itemized statement of total
development costs together with a statement of gross income from the Project received by the Project
Sponsor to date in form satisfactory to the Municipality and DHCD (the "Cenified Cost and Income
Statement”} prepared and certified by a certified public accountant satisfactory 1o the Municipality and to
DHCD. If 2l units a1 the Project have not been sold as of the date the Centified Cost and Income Statement
i delivered 1o the Mumicipality end 1o DHCD, the Project sponsor shall o1 least onge svery ninety (99) days

thereafier until such fime as &l of the | are soid, o e Mume »




]

6. The Municipality agrees that upon the receipt by the Municipality of any Windfall
Amount, [Excess Profit,] or any amount paid to the Municipality pursuant io the provisions of Section 1,
Section 3, or Section 4 of the Deed Rider (the "Additional Windfall Amounts™), the Municipality shall
deposit any and all such Windfall Amounts, {Excess Profit,] or Additional Windfall Amounts into an
interest bearing account established with an institutional lender approved by DHCD (the "Affordable
Housing Fund™). Sums from the Affordable Housing Fund shall be expended from time to time by the
Municipality for the purpose of reducing the cost of Low and Mederate Income Units to Eligible
purchasers upor resale or for the purpose of encouraging, creating, or subsidizing the construction or
rehabititation of housing for persons and families of low and moderate income clsewhere in the
Municipality. The expenditure of funds from the Affordable Housing Fund shall be made only with the
approval of DHCD, such approval not to be unreasonably withheld.

7. Prior to marketing or otherwise making available for sale any of the Units, the Project Sponsor
must obtain DHCY's approval of a marketing plan {the "Marketing Plan") for the Low and Moderate
Income Units, Such Marketing Plan must describe the buyer selection process for the Low and Moderate
Income Units and must set forth a plan for affirmative marketing of Low and Moderate Income Units to
minerity households as more particularly described in the Regulations and Guidelines. At the option of the
Municipality, the Marketing Plan may also include a preference for local residents for up to seventy percent
{70%} of the Low and Moderate Income Units, subject to all provisions of the Regulations and Guidelines.
When submitted to DHCD for approval, the Marketing Plan should be accompanied by a letter from the
Chief Elected Official of the Municipality (as that term is defined in the Regulations) which states that the
buyer selection and local preference (if any) aspects of the Marketing Plan have been approved by the
Municipality and which states that the Municipality will perform any aspects of the Marketing Plan which
are set forth as responsibilities of the Municipality in the Marketing Plan. The Marketing Plan must
comply with the Regulations and Guidelines and with all other applicable statutes, regulations and
executive orders, and DHCD directives reflecting the agreement between DHCD and the U.S. Department
of Housing and Urban Development in the case of NAACP, Boston Chapter v. Kemp. I the Project is
located in the Boston Standard Metropolitan Statistical Area, the Project Sponsor must list all Low
and Moderate Income Units with the City of Boston's MetroList (Metropolitan Housing Opportunity
Clearing Center), at Boston City Hall, P.Q. Box 5996, Boston, M.A 062114-5996 (617-635-3321}. All
costs of carrying out the Marketing Plan shall be paid by the Project Sponsor. A failure to comply with the
Marketing Plan by the Project Sponsor or by the Municipality shall be deemed to be a default of this Agree-
ment. The Project Sponsor agrees to maintain for at least five years following the sale of the last Low and
Moderate Income Unit, a record of all newspaper ads, outreach letters, translations, leaflets, and any other
outreach efforts (collectively "Marketing Documentation") as described in the Marketing Plan as approved
by DBCD which may be inspected at any time by DHCD. All Marketing Documentation must be
approved by DHCD prior to its use by the Project Sponsor or the Municipality. The Project Sponsor and
the Mumnicipality agree that if at any time prior to or during the process of marketing the Low and Moderate
Income Units, DHCD determines that the Project Sponsor, or the Municipality with respect to aspects of
the Marketing Plan that the Municipality has agreed to be responsible for, has not adequately complied with
the approved Marketing Plan, that the Project Sponsor or Municipality as the case may be, shall conduct
such additional vutreach or marketing efforts as shall be determined by DHCD.

8. Neither the Project Sponsor nor the Mumicipality sball discriminate on the basis of race,
creed, color, sex, age, handicap, marital status, national origin, or any other basis prohibited by law in the
selection of buyers for the Units; and the Project Sponsor shall not so discriminate in connection with the
employment or application for employment of persons for the construction, operation or management of the
Project.
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(b) [1f the Comprehensive Permit is granted by the Housing Appeals Commitiee {as defined in the
Act) the Chief Elected Official shalt reconfirm his support for the Project in a manner satisfactory to
DHCD at the time the Comprehensive Permit is granted. ]

{c) Throughout the term of this Agreement, the Chief Elected Official shall annually certify in
writing to DHCD that each of the Low and Moderate Income Units continues to be occupied by a person
who wag an Eligible Purchaser at the time of purchase: that any Low and Moderate Income Units which
have been resold during the year have been resold in compliance with all of the terms and provisions of the
Deed Rider than in effect with respect to each such Low and Moderate Income Unit, and in compliance
with the Regulations and Guidelines and this Agreement; and that the Project and the Low and Moderaie
Income Units have otherwise been maintained in a manner consistent with the Regulations and Guidelines,
this Agreement, and the Deed Rider then in effect with respect to each Low and Moderate Income Umit.

16, Upon execution, the Project Spensor shall immediately cause this Agreement and any
amendmenis hereto 1o be recorded with the Registry of Deeds for the County where the Project is located
or, if the Projecs consists in whole or in part of registered land, file this Agreement and any amendments
hereto with the Registry District of the Land Court for the County where the Project is located {collectively
hereinafter the "Registry of Deeds™), and the Project Sponsor shall pay all fees and charges incurred in
connection therewith. Upon recording or filing, as applicable, the Project Sponsor shall immediately
transmit to DHCD and the Municipality evidence of such recording or filing including the date and
instrument, book and page or registration number of the Agreement.

1. The Project Sponsor hereby represents, covenants and warrants as follows:

{(a) The Project Sponsor (i} isa duly organized under the laws
of the Commonwealth of Massachusetts, and is qualified to transact business under the
taws of this State, (ii) bas the power and suthority to own its properties and assets and to
carry on its business as now being conducted, and {iii) has the full legal right, power and
authority to execute and deliver this Agreement.

{b) The execution and performance of this Agreement by the Project Sponsor (i) will not
violate or, as applicable, has not vielated any provision of law, rule ar regulation, or any
order of any court or other agency or governimental body, and (ii) will not violate or. as
applicable, has not violated any provision of any indenture, agreement, mortgage,
mortgage note, or other instrument to which the Project Sponsor is a party or by which 1t
or the Project is bound, and (3ii) will not result in the creation or imposition of any
prohibited encumbrance of any nature.

{c) The Project Sponsor will, at the time of execution and delivery of this Agreement, have
good and marketable title to the premises constituting the Project free and clear of any
Jien or encumbrance (subject to encumbrances created pursuant to this Agreement, any
loan documents relating fo the Project the terms of which are approved by DHCD, or
other permitted encumbrances, including mortgages veferred in paragraph 19, below).

{d) There is no action, suit or proceeding at law or In equity or by or betore any
governmental instrumentality or other agency now pending, or, to the knowledge of the
Project Sponsor, threatened against or affecting it, or any of H properties or rights,
which, if adversely determined, would materially impair its right 1o carry on business
sebstantially a3 now conducted (and 38 now coptermplated by this Agreement) or would
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13. Until such time as decisions regarding repair of damage due to fire or other casualty, or
restoration after taking by eminent domain, shall be made by a condominium association or trust not
controlled by the Project Sponser, (or if the Project consists of detached dwellings, by homebuyers) Project
Sponsor agrees that if the Project, or any part thereof, shall be damaged or destroyed or shall be condemned
ar acquired for public use, the Project Sponsor will use its best efforts to repair 2nd restore the Project to
substantially the same condition as existed prior to the event causing such damage or destruction, o to
relieve the condemnation, and thereafier to operate the Project in accordance with the terms of this

Agreement, subject to the approval of the Project's lenders, which lenders have been approved by DHCD
and the Municipality.

14. This Agreement shall be governed by the laws of the Commonwealth of Massachusetts,
Any amendments to this Agreement must be in writing and executed by all of the parties hereto. The

invalidity of any clause, part, of provision of this Agreement shall not affect the validity of the remaining
portions hereof,

15, All notices to be given pursuant to this Agreernent shall be in writing and shall be
deemed given when delivered by hand or when mailed by certified or registered mail, postage prepaid,
retumn receipt requested, to the parties hereto at the addresses set forth below, or to such other place as a
party may from time to time designate by written notice: .

DHCD: Department of Housing and Community Development
Attention: L.ocal Initiative Program Director
100 Cambridge St., 3rd Floor
Boston, MA 02114

Municipality:

Projegi Sponsor:

16. {a) This Agreement and all of the covenants, agreements and restrictions contained herein shall
be deemed to be an affordable housing restriction as that term is defined in G.L. ¢. 184, § 31 and as that
term is used in G.L.. ¢.184, § 26, 31, 32 and 33. This Agreement is made for the benefit of DHCD, and
DHCD shall be deemed to be the holder of the affordable housing restriction created by this Agreement.
DHCE has determined that the acquiring of such affordable housing restriction is in the public interest.

The term of this Agreement shall be perpetual, provided however. that this Agreement shall terminate if (a)

at any time hereafter there is no Low and Moderate Income Unit at the Project which is then subject to a

Deed Rider containing the Resale Restrictions, and there is no Low and Moderate Income Umit at the

Project which is owned by the Munieipality or DHCD as provided in Section 4 hereof. or {b) the Project is
ure, provided that
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10 such revocation have expired]. 1f this Agreement terminates because of a foreclosure or the accepiance
of an instrument in licu of foreclosure as set forth in clause (b) of this paragraph, the Municipality agrees
that if at the time of such termination there is one or more Low and Moderate Income Unit at the Project
which is then subject 1o a Deed Rider containing the Resale Restrictions or there 1s one or more Low and
Moderate Income Unit at the Project which i owned by the Municipahity or DHCD as provided in Section
4 hereof, the Municipality shall enter inio a new Regulatory Agreement with DHCD with respect to such
Low and Moderate Income Units which shall be satisfactory in form: and substance to DHCD.

{b} The Project Sponsor intends, declares and covenants on behalf of itself and 3ts successors and
assigns (1} that this Agreement and the covenants, agreements and restrictions contained herein shall be and
are covenants running with the land, encuombering the Project for the terin of this Agreement, and are
binding upen the Progect Sponsor's successors in title, {i1) are not merely personal covenants of the Project
Sponsor, and (iii) shall bind the Project Sponser, its successors and assigns and enure to the benefit of
DHCD and its successors and assigns for the term of the Agreement. Project Sponsor hereby agrees that
any and all requirements of the laws of the Commonwealth of Massachusetts to be satisfied in order for the
provisions of this Agreement to constitute restrictions and covenants running with the land shall be deemed
to be satisfied in full and that any requirements of privity of estate are also deemed to be satisfied in full.

{¢) The Resale Restrictions contained in each of the Deed Riders which are to encumber each of
the Low and Moderate Income Units at the Project pursuant to the requirernents of this Agreement shall
also constifute an affordable housing restriction as that term is defined in G.L. ¢. 184, § 31 and as that term
isused in G.L. ¢. 184, §§ 26, 31, 32, and 33. Such Resale Restrictions shall be for the benefit of both
DHCD and the Municipality and both DHCD and the Municipality shall be deemed to be the holder of the
affordable housing restriction created by the Resale Restrictions in each of the Deed Riders. DHCD has
determined that the acquiring of such affordable housing restriction is in the public interest. To the extent
that the Municipalify is the holder of the Resale Restrictions to be contained n each of the Deed Riders, the
Director of DHCD by the execution of this Agreement hercby approves such Resale Restrictions in each of
the Deed Riders for the Low and Moderate Income Units of the Project as required by the provisions of
G.L.c. 184, § 32.

i7. The Project Sponsor and the Municipality each agree 1o submit any information,
documents, or certifications requesied by DHCD which DHCD shall deem necessary or appropriate to
evidence the continuing compliance of the Project Sponsor and the Municipality with the terms of this
Agreement,

18. (a) The Project Sponsor and the Municipality each covenant and agree to give DHCD written
notice of any defaudt, violation or breach of the ebligations of the Project Sponsor or the Municipality
hereunder, {with a copy to the other party to this Agreement} within seven (7) days of first discovering such
default, violation or breach (a "Default Notice”). If DHCD becomes aware of a default, violation, or breach
of obligations of the Project Spensor or the Municipality hereunder without receiving a Default Notice
from Project Sponsor or the Municipality, DHCD shall give a notice of such default, breach or violation to
the offending party {with a copy to the other party to this Agreement) {the "DHCD Default Notice”). If any
such default, violation, or breach ig not cured to the satisfaction of DHCD within thirty (30) days aftér the
giving of the Default notice by the Project Sponsor or the Municipahty, or if no Default Notice is given,
then within thirty (30) days after the giving of the DHCD Default Notice, then at DHCD's option, and
without further notice, DHCD may either terminate this Agreement, or DHCD may apply to any state or
federal court for specific performance of this Agreement, or DHCD may exercise any other remedy at law
of in equity orf 1ake any other action as may be necessary or desirable to correc non-compliance with this
Agreement.




19. The Project Sponsor represents and warrants that it has obtained the consent of all
existing mortgagees of the Project to the execution and recording of this Agreement and to the terms and
conditions hereof and that all such mortgagees have executed the Consent to Regulatory Agreement
attached hereto and made a part hereof.

Executed as a sealed instrument as of the date first above written.

Project Sponsor

By:

Department of Housing and
Community Development

By:
its Director
Municipality
By:
its
L8Rl (Chief Elected Official)

Attachments: Exhibit A - Legal Property Description
Exhibit B - Prices & Location of Low & Moderate Income Units
Exhibit C - Form of Deed Rider
Consent forms signed by any and all mortgagees whose mortgages are recorded prior to
this Regulatory Agreement must be attached to this Regulatory Agreement.

® DHCD When used in the Local Initiative Program, this form may not be modified without the
written approval of the Depariment of Heusing and Community Development.




COMMONWEALTH OF MASSACHUSETTS

COUNTY OF , S8 , 200

On this day of . 20__, before me, the undersigned notary public,
personally appeared . proved to me through satisfactory
evidence of identification, which were , t0 be the person whose name
is signed on the preceding document, as of the [Project

Sponsor], and acknowledged to me that he/she signed it voluntarily for its stated purpose.

Notary Publie
Print Name:
My Commission Expires:

COMMONWEALTH OF MASSACHUSETTS

COUNTY OF SUFFOLK, ss. L200_

Onthis __ day of . 20__, before me, the undersigned notary public,
personally appeared . proved to me through satisfactory
evidence of identification, which were , t0 be the person whose name
is signed on the preceding document, as . Aor the Commonwealth of

Massachusetts acting by and through the Department of Housing and Community Development, and
acknowledged to me that he/she signed it voluntarily for its stated purpose.

Notary public
Print Name:
My Commission Expires:

COMMONWEALTH OF MASSACHUSETTS

COUNTY OF J88, , 206

On this day of . 20__, before me, the undersigned notary public,
personally appeared . proved to me through satisfactory
evidence of identification, which were , 1o be the person whose name
is signed on the preceding document, as for the Ciry/Town of

. and acknowiedged 1o me that he/she signed it voluntarily for its stated

purposs.




Re:

(Project name)

{City/Town)

{Project Sponsor)

The Undersigned bemg the holder of a morigage on the above desenbed Project recorded with the
Registry of Deeds in Book . Page . hereby consents to the execution and recording of this
Agreement and to the terms and conditions hereof :

{name of lender)

By

its

COMMONWEALTH OF MASSACHUSETTS

COUNTY OF , 88 L 200

On this day of . 20, before me, the undersigned notary public,
personally appeared . proved to me through satisfactory
evidence of identification, which were . to be the person whose name
is signed on the preceding document, as of Bauk, and

acknowledged to me that he/she signed it voluntarily for its stated purpose.

Notary Public
Print Name:
My Commmssion Expires:

{If the Project has more than one mortgagee, add additional consent forms. Execution of the consent form by a
morigagee is only necessary if the mortgage has been recorded prior to the Regulatory Agreement.)




Re:

{Project Name}

{Ciy/Towa}

{Project Sponsor)

EXHIBIT A

Property Description

o



EXHIBIT B

Re:

{Project Namg}

{CityTown}

{Project Spoasor}

Maximum Selline Prices for Low and Moderate Income Units

One bedroom anits
Two bhedroom units

Three bedroom units

L T - T < R -

Four bedroom units

If the Maximum Selling Prices provided in chapier five of the Local Initintive Program Guidelines for
Communities are increased, the Maximum Selling Prices provided herein may be increased
proportionately, but only with the prior approval of the municipality and DHCD.

Location of Low and Moderate Income Units

The housing units which are Low and Moderate Income Units are these designated as lot/unit numbers __
Ons

3 aplan of land entitled

recorded with the Registry of Deeds in Book . Page .

[ floor plans recorded with the Master Deed of the Condominium recorded with

the Registry of Deeds In Book . Page .
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Commonwealth of Massachusetts

DEPARTMENT or HOUSING & -
COMMUNITY DEVELOPMENT

Mitt Romney, Governor 4 Kerry Healey, Lt Governor 9 Jane Wallis Gumble, Director

December 30, 2005

Mr. Peter Ashton

Chair, Board of Selectmen
TFown Hall - 472 Main Street
Acton, MA 01720

- Mr. Stephen Marsh

Blanchard Place LLC

411 Massachusetts Avenue Suiie 304
Acton, MA 01720

RE: Blanchard Place - 139 Prospect Street, Acton. MA - Determination of site eligibility and
preliminary approval under Local Initiative Program (LIP)

Dear Mr. Ashton and Mr, Marsh:

I am pleased to inform you that your application for Local Initiative Program (LIP) designation for
the proposed Blanchard Place Local Initiative Program project in Acton, Massachusetts, has been
approved subject to the fulfillment of the conditions listed below. This approval is based on your
application that sets forth a plan for twelve (12) units of home ownership mixed income housing,
of which three {3) will be LIP units. The price proposed is consistent with the standards for
affordable housing to be included in a community’s Chapter 408 affordable housing stock. The
project sponsor, Blanchard Place LLC, has an option to purchase the 2.9 acres of the project’s
proposed site. As part of the review process, the Department of Housing and Community
Development (DHCD) conducted a site visit with the project sponsors and representatives of the
town on November 1, 2005, and has made the following findings:

1. The proposed project appears generally eligible under the requirements of the Local
Initiative Program, subject to final program review and approval.

DHCD has performed an on-site inspection of the proposed project site.

The proposed housing design is appropriate for the site.

The proposed project appears Onancially feasible m the context of ¢

LA




The proposed project will be required to comply with all state codes and with local codes not
specifically exempted by a comprehensive permit. In applying for a comprehensive permit, the

. project sponsor should identify all aspects of the proposal that will not comply with local
requirements.

The endorsement of the Blanchard Piace project by the Acton Board of Selectmen fulfills the
requirement of local action under 760 CMR 45.00.

The specifics of this project must be formalized 1 a regulatory agreement signed by the
municipality, the project sponsor, and the DHCD after the comprehensive permit has been igsued, |
but prior to starting construction. Information concerning both the reguiatory agreement and the
procedures that must be followed for the sale of individual affordabile units will be forwarded to
you by DHCD. In preparation for signing of the regulatory agreement, the DHECD legal office will
review the comprehensive permit and other project documentation. Additional mformation may be

. requested as is deemed necessary. Your cooperation in providing such materials will help the
project move toward construction as quickly as possible.

As stated in the application, the Blanchard Place project will consist of 12 units, three (3) of which
will be LIP units eligible for inclusion in the town’s subsidized housing inventory. These
affordable homes will be marketed and sold to homebuyers whose annual income may not exceed
80% of area median income, adjusted for household size, as determined by the U.S. Department of
Housing and Urban Development. The initial purchase prices for the affordabie units will not
exceed $171,800 for the 2-bedroom unit, and $191,000 for the 3-bedroom units.

. The conditions that must be met prior to final DHCD approval include:

1. Submission to DHCD of the finalized details of the comprehensive permit, a marketing
plan and the lottery to be held for the LIP units. An announcement of the lottery shall
be mailed to the Metrolist Clearinghouse in Boston City Hall, and the Citizens Housing
and Planming Association (CHAPA) website, www.chapa.org/housing_lotteries. htm.

2. Lottery Administration: Preference for the two LIP units will be allocated as follows:

| Acton Local Preference 2 | Open Pool 1 l

Town residents and town/school employees are both applicants in the local preference
pool. Acton may choose to have the resident pool include parents and/or children of
current Acton residents and/or other applicants with ties to Acton. Any local preference

rad by TYVEICT ST p— PRSI o 1 iA P O
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3. DHCD must approve any changes to the application it has just reviewed and approved,
including, but not limited to, alterations in unit mix, sales price, development team, unit
design, or site plan. As the Blanchard Place project nears completion of
construction, DHCD staff will visit the site to ensure that the development mests

program guidelines.

4. All LIP units in a development phase shall have an executed purchase and sale
agreement prior to commencement of construction of subsequent phases.

5. DHCD must approve the terms of the end loan {inancing for the LIP units. Itis the
agency’s expectation that mortgages for the LIP unit buyers will be 30-year fixed-rate
foans at or below current fair market interest rates at the time of closing. A 5%
downpayment is required.

6. FEvidence shall he submitted to DHCD that affordable homes in this development are
covered by a third-party extended warranty of at least five years in duration recogmaed .
as acceptable by a federal agency such as the Federal Housing Administration (FHA).

Please note: prior to the sale of any units in the project, DHCD must review and approve the
Schedule of Beneficial Interest included in the condominium master deed. The percentage
interests assigned to the Low and Moderate Income Units must conform to the condominium fees
DHCD approves for the Low and Moderate Income Units in this project, which may require a
lower percentage interest being assigned to such units as compared with comparable market-rate
umts.

Also, within three months of occupancy of the units, the Project Sponsor must submit to both
DHCD and the Chairperson of the Board of Selectmen a project cost accounting prepared by a
certified public accountant. DHCD will send additional information on this requirement as the
project nears completion.

The Blanchard Place project must be organized and operated so as not to violate the state anti-
discrimination statute (M.G.L. c151RB) or the Federal Fair Housing statute (42U.5.C.s.3601 et seq..
No restriction on occupancy may be imposed on the affordable units (other than those created by
state or local health and safety laws regulating the number of occupants in dwelling units).

Thls letter shall expire two years from this date, or on December 30, 2007, unless acomprehenswe
permit has been issued and construction has begun.

We congratulate the town of Acton and the project sponsor on their efforts to work together to
increase the town’s supply of affordable housing. If you have any questions ag you proceed with
the project, please call Manlyn Contreas, telephone: (6173 573-1359. :




cc: Nancy Tavernier, Chair, Acton Local Housing Partnership
Roland Bart], Acton Town Planner
Jonathan Wagner, Chair, Acton Zoning Board of Appeals
Don Johnson, Acton Town Manager
Policy Ofice, DHCD
Legal Office, DHCD



. Blanchard Place - Acion, Massachusetts

LOCAL INITIATIVE PROGRAM — COMPREHENSIVE PERMIT PROJECT

Sponsor: Project Address:
Blanchard Place 1L.1.C 139 Prospect Street

411 Massachusetts Avenue Suite 304 Acton, Massachusetts 01720
Acton, Massachusetts 01720 :

This project will provide ownership opportunities as indicated in the chart below:

Type of Unit # Units | # Bdrms # Baths Gross SF Sales Price Homeowner
Assoc./Condo Fee

. 2 -3BR 26105 f. | $191,000 STRD*
L.L.P. Units o3 1-2BR = 1,672 sq. f. | $171.800

*
&-3BR 1,672 2,610 $370,000 - STBD

B ¥
Market Units 9 {-2BR 29 sq. ft. 490,000

. Total Units 12

**Pursuant to MGL, c. 184, the association fee for units must reflect unit value, and thus, the affordable units are subjecitoa |

lower association fee than the fee to be charged to market units. DHCD must approve the fee for the affordable units.
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SETTLEMENT AGREEMENT

WHEREAS, Westchester Company, Inc. (hereinafier “Wesichester™) has an
+iption to purchase realty of Charles W. Spencer, Jr. and Mary E. Spencer (hereinafier
"'Spencer”) both of Acton, Massachusetts, said realty being located a¢ 139 Prospect
tireet, Acton, Middlesex County, Massachusetts and consisting of a residential dwelling
: nd approximately 2.915 acres of land and more particularly described in a Deed
recorded with Middlesex South District Registry of Deeds in Book 14217, Page 332
thercinafter “the land™), said option and supporting documents are dated December 28,
2 001 (hereinafter “option™); and |

WHEREAS, differences bave arisen between the parties regarding interpretation
«f'the option and the performance thereunder; and

WHEREAS, an action is pending in Middlesex Superior Court, Docket No. 03-

2260 to litigate the respective rights and obligations of said option; and
~ WHEREAS, the Parties are desirous of resolving their differences without further

< ourt litigation; | |

NOW THEREFORE, in consideration of $1.00 and other good and valuable
¢onsideration, the Parties agree that the option and supplement are amended as follows:

1. Westchester shall continue 1o have rights under the option for such réasonabic
1 etiod of time as is required to diligently pursue all state and local approvals for
¢ onstruction of 2 muiti-unit housing development on the land;

4. Westchester agrees 1o diligently pursue such approvals z
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] D | - — e
J_‘) o Application 1o State for site approval within thirty (30 da},fs of thedateof [ o wd Oy
this Agrsement, £ (D F To \/o‘u( v A
B B¢ Application to the town for LIP approval within thiny (30) days from

g f‘!jre g Me ot

c. Application to State for 40B approval within thirty (30) days of obtaining
LIP approval from town;
d.

Diligent prosecution of all enginsering and modification changes required
by the Town in the process of ap_pmving an LIP for the land.
3. Within 45 days afier receipt of all approvals for an LIP and all applicable

- ppeals periods expiring, Westchester shall take title to the property by good and

: ufficient quitclaim deed, free of 211 liens and encumbrances.

. 4. Upon execution of this Agreement, Spencer will causs title 1o be transferred 1o

¢ norninee Trust to insure that death or disability will pot delay or postpone the transfer of
| nd when approved.

5. Atclosing, Westchester will pay $530,000.00 for the land and $7,500.00 in
1:gal fees for Spencer as the purchase price for the land.

0. In the event Westchester is denied LIP approval, Westchester shall have the
¢ ption of taking title to the land or terminating the option and upon such termination

therc shall be no further ;eioursﬁ: bctwecn‘ the parties. wx( oy
e £ N DLRIAER W
7. Upon @M@ PE&%&S shall execute a Stipulation of

H

¥ ismissal with Prejudice, reicasing the Lis Pendens and & Dissolution of any
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. 8. Unti) such date of the closing, each party shall be responsible for theirown

0818 and expenses.

9. Spencer authorizes Westchester to file any and all applications in Spencer’s

iame or on their behalf

10. From and after the date of execution hereof, Westchester may market, list and
ake reservauons for the sale of the property;

11. Westchester may emer upon the land to perform all testing, engineering and
ite inspections and assessmert as may be necessary 1o the approval process,
Nestchester’s lender or a prospective purchaser.

12. Westchester will carry general contractor’s liability insurance and builder’s

: -risk insurance, for Westchester and for all subconiractors performing work on the
.and, such policies to name Spencer as additional insured.
. 13. Westchester agrees 1o indemnify and save harmless Spencer from all Hability
. :nd damage for any and all accidents, Injurics or losses to persons or property as a result
«f any actions of Westchester its agents, servants or employees while in or upon the
] roperty under this Agreement. |
14. Westchester agrees that all disturbed areas will be restored to their condition

] rior to disturbance to the extent reasonable.

13. Simultanecusly upon the execution of this Agreement, Spencer shall execute

¢ ad deliver to Westchester's attorney & discharge of the mortgage given by Wesichester to
: pencer daied Decamber 28, 2001 in the armount of $50.000.00 and resorded in the

BT rarrh Sarrns o F i e oo
S LGaesty Doulh Aegisy of D
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16. Simaultaneously upon the execution of this Agreement, Westchester shall
deposit with their artorney Sherrill R, Gould, Esqg. the amount of $25,000.00. From this
$25,000.00, Attorney (Gould shall pay to Spencer the arnount of $5,000.00 per month to
e used w assist in the care of Mr. and Mrs, Spencer. The first payment of §5,000.00
shall be made simultaneously upon the execution of this Agrecment and a payment of
$3,000.00 shall then be made to the Spencers on the first of each month unti] the closing.

17. The parties agree that the $25,000.00 being deposited with Attorney Sherrill
Jould shall come from the agreed upon sales price as set forth 1n Paragraph 5 of this
Agreement, with the monthly payments in the amount of $5,000.00 being deducted from

1he total.

18. In the event that this Agreement is terminated by Westchester as a result of its

. inability 1 obtain the necessary approvals, Spencer agrees that all money received shall
Ve refundable and paid back to Westchester within sixty (60) days of notice of

1zrmination of this Agreement.

o~
Executed as a sealed instrument ﬂnsﬂ 7/ day of March, 2005.

Westchester Comnpany, Ing.
Habic i W’W Pege By / /4’ /L/
Charles W. Speficer, Jr. \3\’ \ﬂ WS ‘gﬁ‘b\ : . Whitaker, ifs President
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FRGE Bl

GOULD LAW OFFICES :
311 6REAT ROAD ‘
P.O. Box 752
LITTLETON, MASSACHUSETTS 01460-2752
TELEPHONE: 978-486-9566 TELECOPIER: 978-486-9498
Sherrill R. Gould
Attorney At Law

February 2, 2006

To: Town of Acton Zoning Board of Appeals

" RE:

139 Prospect Street, Acton, Massachusetts , '
PROPERTY IN ACTON, MASSACHUSETTS, ON PROSPECT STREET, BEING DESCRIBED IN
DEED RECORDED WiTH MIDDLESEX SOUTH DISTRICT REGISTRY OF DEEDS IN BOOK 42372,
PAGE 245 '

We have examined the record title as per indices at the Middlesex South District Registry of Deeds, to the premises
above from May 15, 1942, through February 2, 2006. 1 find record title to be in:

MARY ELIZABETH SPENCER
by Deed recorded in Book 42372, Page 243

ENCUMBRANCES

Subject to Taking by the Commeonwealth of Massachusetts Department of Public Works for the construction
of Route'111 recorded in Book 10817, Page 315;

Subject ta Decision on Variance regarding lot frontage dated January 9, 1981 and recorded in Book 14189,
Page 576;

Subject to Mortgage to BankBoston, N.A. dated November 10, 1997 in the original principal amount of
$25,000.00 and recorded in Book 27860, Page 310.

Subject to Option to Purchase of Westchester Company, Inc., dated December 28, 2001 and recorded in
Book 34653, Page 344;

Subject to Tax Deferral and Recovery Agreement dated November 20, 2001 and recorded in Book 35264,
Page 80; : .

Subject to Lis Pendens in re: Westchester Company, Inc. v. Charles W, Spencer, Jr. and Mary E. Spencer
dated December 29, 2003 and recorded in Book 41700, Page 321,

Subject 1o rights of others, if any may exist, in and over “ A handoned Road” as shown on plan recorded in
Book §949. Page 387,

Subject 1o Order of Conditions recorded in Book 46272, Page 133

e pabes & wg Elagmm g F by E £ g P iod s Loa A C 4 T P
Suhiect 1 Superseding Drder of Conditions recorded in Book 46684 Fage 307
! - T ~F A& w o g T N . o - L —m ey R
Sumect 1o Town of Acten Sewer Hemerment Ares recordes o Bodx 45383 Page 384



This title has been examined through February 1, 2006. /
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o Blanchard Place L1.C

Action By Consent of Members
February 15, 2006

The undersigned, being all of the members of Blanchard Place LLC, a Massachuseus
Limited Liability Company, pursuant to the provisions of Chapter 156C of the General
Laws, and the operating agreement of the company, hereby consent 1o the following actions

without the necessity of a formal meeting or notice thereof, and adopt the following votes as
of this 15% day of February, 2000;

Voted: That the company apply 1o the Town of Acton for a Comprehensive Permit for the
Pany apply P i
property known and numbered as 139 Prospect Street, Acton, Masschusetts, and in

connecton therewith authorize and direct the member to act on behalf of the company in
connection with said Permur.

w\'Illis acuon, signed by all of the members shall be entered in the regular minute book of the

01’9@6‘6\
. \ X . ‘
® J. bﬂﬁ\%m:e I

Member



COMPREHENSIVE PERMIT )
DEVELOPMENT IMPACT REPORT :

' {Piease type or print infformation in blanks below}
Name of Proposed Subdivision Blanchard Place

Location _139 Prospect Street

Name of Applicani(s) _Blanchard Place LLC

A

Brief Description of the Proposed Project  Affordable housing project of 12 units total
{3 buildings) on site of 2.9 acres.

5. Name of individual preparing this DIR  Scott Hayes, P.E.

Address 16 Gleasondale Road, Suite 1-1. Stow MA
Business Phone 978-461-2350 Fax 978-481-2352 E-mail scott@foresitel.com
Professional Credentials Professional Engineer

L)

A. Site Description
7. Present permitted and actual land uses by percentage of the site.

Uses Percentage
Industrial

Commercial
' Residential 100%
. Forest

Agricultural
Other (specify)

8. Total acreage on the site: 2.9 acres.

Approximate Acreage At Present After Completion
Meadow or Brushland (non- 80% 40%

agriculture)

Forested ' 0 |0

Agricultural (includes orchards, 0 0

cropland, pasture)

Wetland 37% 37%

Water Surfzce Ares : 15% : 15%

o § b
0O PR
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Unvegeiated (rock, sarth, or 81




9. List the zoning districts in which the site is located and indicate the percentage of the
site in each district. Nore: include overlay zoning districts.

. District Percentage
R-2 100%
Affordable Housing Overlay Sub-District B 100%
Groundwater Protection District Zone 4 100%

6. Predominant soil type(s) on the site: Charlton-Hollis Rock Quicrop

Soil drainage (Use the US Soil Conservation Service's definition)

Soil Type% of the Site
Well drained 65%
Moderately well drained
Poorly drained 35%

7. Are there bedrock outcroppings on the site?  yes

8. Approximate percentage of proposed site with slopes between:

Slope % of the Site
. 0— 10% 84%

10 15% 16%

Greater than15% 0

9. In which of the Groundwater Protection Districts is the site located? How close is the
site to a public well? Zone(sy 4 Proximity to a public well: 7,500 feet

10. Does the project site contain any species of plant or animal life that is identified as
rare or endangered? (Consult with the Massachusetts National Heritage Program and
the Acton Natural Resources Director). no

If yes, specify

11. Are there any unusual or unique features on the site such as trees larger than 30
inches D.B.H., bogs, kettle ponds, eskers, drumlins, guarries, distinctive rock formation

or graniie bry GM? ves
Tyes, specity:  vemsl poo!




17.1s the site presently used by the community or neighborhood as an open space or -
recreation area? no

Is the site adjacent to conservation land or a recreation area? no

if yes, specify:

18. Does the site include scenic views or will the proposed development cause any scenic
vistas to be obstructed from view? no :

if yes, specify:

19. Are there wetlands, lakes, ponds, streams, or rivers within or contigucus to the site?
yes

If yes, specify: vernal pool and bordering vegetated wetland

20. Is there any farmland or forestiand on the site protected under Chapter 61A or 61 B of.
the Massachusetts General Laws? no

if yes, specify:
21. Has the site ever been used for the disposal of hazardous waste? no

Has a 21 E Study been conducted for the site? no
If yes, specify results:

22. Will the proposed activity require use and/or storage of hazardous materials, or
generation of hazardous waste? no

If yes, specify
23.Does the project contain any buildings or sites of historic or archaeological significance?

{Consult with the Acton Historic Commission or the Acton Historical Society.) no
If yes, please describe

24 is the project contiguous to or does it contain a building in & local historic district or

national register district?  no
25 i the
s

: o ; #} pmf dhm g [masie Trail
oroiect contiguous 10 any section of the isaac Davis Trail? no
: i ) b

ifye '

| please 0escribe




B. Circulation System

26. What is the average weekday traffic and peak hour traffic volumes generated by the .
proposed development?

Average weekday traffic 88
Average peak hour volumes weekda y morning 7
Average peak hour volumes weekday evening 9
Average peak hour volumes Saturday 9

27. Existing street(s) providing access to proposed subdiviéion:

Name Prospect Street Town Classification Collector Street

28 Existing intersection(s): list intersections located within 1000 feet of any access to the
proposed development.
Prospect Street with Massachusetts Avenue, with Spencer Road. and with Torrington
Drive

29.L ocation of existing sidewalks within 1000 feet of the proposed site.
Existing sidewalk on west side of Prospect Street from Massachusetts Avenue to Main
Street, and on south side of Massachusetis Avenue.

30. Location of proposed sidewalks and their connection to existing sidewalks:
No sidewalk is proposed however a wood chip pedestrian trail is proposed from the
project site 1o an exisiting sidewalk at Mass. Avenue by the ABRJHS campus (see pian)

31. Are there parcels of undeveloped land adjacent to the proposed site? no
Will access to these undeveloped parcels been provided within the proposed site?
If yes, please describe ‘

If no, please explain why

C. Utilities and Municipal Services

32. What is the total number of bedrooms proposed? 34

33.1f the development has a nonresidential component, what will be its use and size (s.f)7
nla

34. Storm Drainage

a Describe type, localion. and surface b@@ recelv ﬂg current surface waler
of the site: Runoff feeds existing wetlands and vemal poc! on sils

o z@sé‘%f" e the Qf'ﬁi}é&:‘ﬁ 3?é§”§€f§é@" SYSISm and Now it will after existl
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35. Estimate the fire department response time to the site (consult with Fire Dept.) 2 min

36. Schools (if residential)

+

a. Projected number of new school age children: 12
b. Distance tc nearest school: 2000 ft

E. Measures to Mitigate lmpacts

Attach brief descriptions of the measures that will be taken to:

37.
38.
39.
40.
41,
42.
43,
44,
45,
486.

Prevent surface water contamination.

Prevent groundwater contamination.

Maximize groundwater recharge.

Prevent erosion and sedimentation.

Maintain slope stability.

Design the project to conserve energy.

Preserve wildlife habitat.

Preserve wetiands.

Ensure compatibility with the surrounding land uses.

Control peak runoff from the site so that the post-development rate of runoff will be no

greater than the predevelopment rate of runoff for the 10-year storm event.

47. Preserve historically significant structure sand features on the site.
48. To mitigate the impact of the traffic generated by the development.

Please use layman’s terms where possible while still being accurate and comprehensive.
Where appropriate, graphics shall be used. List sources of data, reference materials, and
methodology used to determine all conclusions. Use additional sheets as necessary.



BLANCHARD PLACE -

. Measures to Mitigate Impacts
Addendum to Development Impact Report (Addressing No.’s 37 - 48)

37. To.prevent surface water contamination, all stormwater runoff from
impervious cover will be collected in deep sump hooded catch basins, and
further treated for suspended solids using Vortechs units.

38. To prevent groundwater water contamination, all storm water runoff from
impervious cover will be collected in deep sump hooded catch basins, and
further treated for oil/water separation using Vortechs units.

39. Proposed infiltration beds will recharge most of the generated runoff from
impervious roof, road and parking surfaces, maximizing the site’s recharge
capabilities. .

40. Erosion and sedimentation occur primarily during construction. Adequate
precautions will be taken in the form of siltation barriers, velocity check
dams, rip-rap, minimizing slope of disturbed soils, and timely stabilization of
disturbed slopes as addressed on the Erosion and Sediment Control Plan
(sheets 10 and 11 of the plan set).

. 41. Slope stability will be maintained by attending to disturbed slopes in a timely
manner (spreading loam and seeding, mulching and/or hydroseeding within
a short time period after establishing final grades; refer to Erosion &
Sediment Control Plan for more detail on this item).

42. Due to the relatively smali magnitude of the proposed residential
development, the project will have negligible impact on tocal energy
consumption.

43, The proposed activities lie outside resource areas. A buffer strip along the
existing wetland area will preserve the habitat for wildlife inside the wetland
and vernal pool areas.

44. No wetlands will be disturbed by this project. No work is proposed within a
wetland resource area.

45 The site is surrcunded by residential (R-2) and business (Kelley's Comer)

rzones. The site lies within the Affor
nroposed use
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46. The peak runoff from the site will be controlled by collection of storm water

47.

48.

with catch basin, treated for sediment removal, total suspended solids (TSS)
removal and hydrocarbon removal prior to infiltration in subsurface recharge
beds. These structures have been designed to reduce runoff rates and
volumes generated by proposed site improvements.

The Blanchard Monument abuts the site to the west and is located on the
east side of Prospect Street between the site and Prospect Street (see plan).

There are no other known historically significant features on or within close
proximity to the site.

Due to the small scale of the development, and the low current peak hour
traffic volumes on Prospect Street (a Collector Street), no traffic mitigation is
warranted and therefore none has been proposed (refer to Traffic Study by
MS Transportation Systems, Inc. contained herein).
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Blanchard Place — LIP Comprehensive Permit Application

Use Description

The current use of the property is a vacant single family dwelling with a two-car detached
garage. The existing buildings will be razed. The proposed use is a residential multi-
family condominium. Three four-unit buildings proposed. There will be one affordable
ownership unit in each of the buildings. Of the twelve ownership units, two will be two-
bedroom units and ten will be three bedroom units. The affordable units are priced at
$159.900 for the three-bedroom units and $145,000 for the two-bedroom umit. The
market-rate units will range from an average of $370,000 for the two-bedroom units to

$620,000 for the three-bedroom units. All units will have adequate parking and garage
space.

A small play area is provided to the rear of the property. Native plantings are proposed 10
replace non-native invasive species around the perimeter of the development.



Existing Site Conditions
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Existing Site Characteristics

The site to be developed is a 2.9-acre parcel of land located at 139 Prospect
Street in Acton, Massachusetts that currently supports a single family dwelling,
accessory garage, driveway and yard areas associated with residental uses.
Approximately 0.5 acres of the site are currently utilized for principal and
accessory residential uses, the balance of the site 15 undeveloped rolling brushy
upland, with wetlands to the south and east, and a pond (vernal pool) contained
within the wetlands on the east side of the property. A small parcel of Jand
owned by the Town of Acton contains the Blanchard Monument (a
Revolutionary War memorial monument); this parcel divides the site’s frontage
along Prospect Street to the west. Adjacent land uses include a retail store (K-
Mart, owned by Stop & Shop Supermarkets) to the east, Congregation Beth
Olohim (a synagogue) to the south and single family residences within the R-2
Zoning District to the west and north.

The site lies within the Town of Acton Residence 2 (R-2) zoning district,
Affordable Housing Overlay District (Sub-district B) and Groundwater

Protection Overlay District Zone 4 and abuts the Kelley’s Corner Zoning
District to the east along it’s boundary with the Stop & Shop Supermarkets (K-
Mart) property.

There is an existing sidewalk along the west side of Prospect Street (across the
street from the site frontage) from Massachusetts Avenue (Rt. 111) to Main
Street (Rt. 27). No sidewalks are proposed as pazt of the project, however,
there is an old right of way to the site from Massachusetts Avenue that 18
proposed to be improved as a woodchip path to connect the project to the
Massachusetts Avenue sidewalk adjacent to the Acton-Boxborough Regional
Junior High School campus; please see the Master Plan {Sheet 2 of 11) for a
plan view of this feature.

The current, low intensity, single family dwelling use, with only about 0.5 acres
of the 2.9-acre site under actual principal or accessory use, has a nominal
impact on municipal facilities such as: water (currently unlizes a smgle 17
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\ QUITCLAIM DEED Fege: 1ol 1 04012604 05:58 AM

I, Anne Spencer Newey, individusliy, of Nine Pani Lane, Maynard, Middlesex County,
Massachusets,

Ak CUERNIS Wi e 1 DaE LSk VIO BGUURDA Wi 4R EuW ARG,

grant to Mary Elizabeth Spencer, individually, of 139 Prospect Street, Acton, Middlesex County,
Massachusetis,

with Qutclain Covonanis

A certain parcel of land with the buildings theroon, on the easterly side of Prospect Street in'
Acton, Middlesex County, Massachusets, being shown as Lot 1 on a plan of land in Acton,
Massachusetts entitled “Plan of Land in Acton Owned by Francis K. and Charles W. Spencer, Je.”
dated September 14, 1979, modified January 20, 1981, prepared by Acton Survey snd Engineering,
Inc., recorded in Book 14217, Page 332, as Plan No, 164 of 1981,

Fop Gitle reference see deed of Anne Spencer Nowey, as Trustee of the Spencer Family
Irrevocabie Trust to Aane Spencer Newey, Jadividuaily, dated Masch 26, 2004, snd recorded in
Middlcsex South District Regisury of Deeds immediately prior hesgto.

139 Prospect Street, Acton, MA Q1720

Witness my band and seal this 26* day of March, 2004.

;jf"fm.-?_ .}‘fﬂfwj‘ﬂ é’:@.«‘
Anne Spencdr Newey '0?’9-
TRE COMMONWEALTH OF MASSACHUSETTS

Middlesex, 55 March 26, 2004

Then pessonally appeared the above named Anne Spencer Newey and acknowledged the
foregoing instrament to be her free act and deed, before me,

Apgeze [ Ol D
"Notary Public
My Commission Expires;

mibieen M. OU'Connor

|, Howny Pudie
Repsrn i T

Lokel & Moigan
251 rest Rosd, Suue 303

Agaon, MA DITH
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139 Prospect Street, Acton, MA 01720
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Bk: 42372 Pg: 244 Doc: DEED
QUITCLAIM DEED Page: 1ottt 04/01/2004 09:58 AM
I, Anne Spencer Newey, as Trustee of the Spencer Family Irrevocable Trust dated May 21, 2002, and

recorded at the Middlesex South District Registry of Deeds in Book 35625, Page 576, of Nine Patti
Lane, Maynard, Middlesex County, Massachusetts,

for consideration paid of less than cne hundred dollars (5100.00)

grant to Anne Spencer Newey, of Nine Patti Lane, Maynard, Middlesex County, Massachusetts,
individually,

with Quitclaim Covenants

A certain parcel of land with the buildings thereon, on the easterly side of Prospect Street in
Acton, Middlesex County, Massachusetts, being shown as Lot 1 on a plan of land in Acton,
Massachusetts entitled “Plan of Land in Acton Owned by Francis K. and Charles W. Spencer, Jr.”

dated September 14, 1979, modified January 20, 1981, prepared by Acton Survey and Engineering,
Inc., recorded in Book 14217, Page 332, as Plan No. 164 of 1981,

For title reference see deed of Charles W. Spencer, Jr. and Mary Elizabeth Spencer to Anne

Spencer Newey, Trustee, dated May 21, 2002 and recorded in Middlesex South District Registry of
Deeds in Book 35626, page 001,

Witness my hand and seal this 26" day of March, 2004.

(et ",é‘ g T Dl e
Anne Spencer’ Newey, Trustee 7
as aforesaid

THE COMMONWEALTH OF MASSACHUSETTS

Middlesex, ss Marchk 26, 2004

Then personally appeared the above named Anne Spencer Newey, Trustee as aforesaid, and
acknowledged the foregoing instrument to be her {tee act and deed, before me.

St Foodmears B 8o



et Ty RS -
e E= e o -

o = .
B UG DIt BB .\\,‘b.,....u“.s TR R e AT
o A Y IO T AT P Al - TS WG BB A apatuy B e
- St At BT . T AT iRl Lt . N \ﬂ P —_— e
p .Jlﬂ_ TV S 0 FIUAT FNL AK GRACVE T T Y L L hﬂh e .b\mwﬂnw V..m‘w&nmm.ﬂa s ;w,_ﬁ,.
Bl Aot N D SRLNGIS A FIATETS BT T NG Ar XD A A E T e L % e
e O Awwrrre —_ rd » 4 FRIVr TS MW SO NPT CrvL AEE W RE T
i AV s )
TN Ve PRCRLTIY W LS J.(uumvﬂud.mﬁ LE X ——————e AW i el
St | ARTU B AMDT R AN EVOLIIT L FHSDLA LY T
QLA W AU T T LR AT creTr | TV DR _ WY A LA NPT L LAY PSPt W
- — CIHTOE SGMRNNT g O

CACCAATCVE IR PRSI DT R A SFDYAE AR QENMO ]

SSWYW - NOLDY e o E

ia )
QMY 20 YA

e BV PWESr ETH s GETSNT
AT A LI RN NBTFTECI o SRFCFOTAE SFFE RIT

- . .




