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Message ,~

Roland Barti

From: Roland Barti
Sent: Thursday, January 18, 2007 5:25 PM

To: ‘tschnon@eapdlaw.com’
Cc: Manager Department
Subject: Town of Acton proposed zoning affecting wireless services

Dear Tomc

Steve Anderson and Don Johnson suggested that I contact you concerning the two attached proposed zoning
articles for the April Annual Town Meeting here in Acton. One isdraft article generated here on behalf of the
Planning Board with amendments to the existing zoning regulations for wireless facilities. Please review it and
offer your comments and suggestions. For context you can look up the Acton Zoning Bylaw at:
htth://doc.acton.ma.QoVJdSWebIGet/DocUmefltl 2979/2006+Zoninp+Bviaws+REDUCED.pdf
and the zoning map at:
http://doc.acton~ma.UOV/dSWeb/GetJDoCument-131 58/zoninp+map+2006.ioa

The other is a petition article filedby residents in reaction to a proposed facility in their
neighborhood. The application for that facility has recently been withdrawn, but the petition stiH
stands. Please also comment on it as you might see it in relation to the TCA, and regulations.
and case law stemming from it. I am concerned that the petition proposal eliminates too much
territory. The petition seeks to eliminate all residentially zoned land from consideration for cell
towers. Acton’s commercial and industrial districts are too few,~too small, and too narrow to
sufficiently fill coverage gaps. That leaves some Town owned land zoned ARC (Agriculture
Recreation Conservation) to perhaps fill the gaps. But, while ARC allows cell towers, much of that land is
conservation restricted, wetlands, scenic areas and the like, leaving in fact little or none that the Town might find
suitable.
The Planning Board will hold the zoning public hearing on February 13.

Thank you for your help -

Roland Bait!. A/Cl’
Town Planner; TownofActon
472 Main Street
Actor,, MA 01720
978-264-9836

2/9/2007
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Telecommunications

The tSecaTuflt**atkX~wasm ~ an area i3 wt*b ow tim’s expetice ~ urcnunorty deep. air natlcna*y rew~tJ pradicz ~ Ut area ranges
from tac~fl.~t~3ilo.wand cabs trinsiji to buidS Thfrnd video/voice/data sa*~ from convetlaialnctt plaie ~vte to WWI from
ten-etlai to fle; and from b~thd to ot**S na’va*s.

We have been lnvS.ed in hwxbe~5& NSAfr~tata~,debt financligs and equty inv~tmertsinvolving pitt and lxtv~Ecompanies in the tdecom
inchflry. In adiaion In haicmng narisacuoS ~attBSin Itt kó~y,we regtiady provide intfleduS property, bat*nflcy, IItIg*iCSI, secalties and
~tw ongorg ~l services bar tSanndtt

Set fath below ate a few recant exainrdes Satt adMtles lithe tSecomrmwkabons idusoy

We ~e as cmporate secudl~caitsel to wtts lta~nflseprovide- American Tower C~por*lonAmong Se mattes, we adv~American
Tower on corporatE governarn best practices. Sarbanes-Oxley comp~a1ce,pub8c company reperting, tender ofits, debt reputhases~arxf secirties
ofl~ings.We have r~nseifldAmerican Tower li bl*xs cidollars of equity arid debtofferki~,indtdng Its b*IS pitt offering aridofferings ci
h~h-y~ldand cawatilt notes.
We negotiated and Implemented a 9XC~reorg~taItnof regional fEC FUN Commwilcaticirs, Induckng a discounted debt buyback, freeze-at
merga and recaptaibsJan that was the subject cia snxresstSy dofended lawsuz as wel as a new $54 millIon equty issuance, competitor
acqidslthon and subsequent releveraging to fund a cflststttb~to stockholders.
We advised the lead prtvate equity investms In the $250 million first round flnandng of Xli Satellite Radio.
We serve as ottde fransaction counsel to Dobson Communications Corporation (NAS)AQ OCR) and fts two wholly-owned subsidiaries Dobson
Ceilulas Systems, Inc. and American Cellular Corporation. Dobson Is a leading provider of rural and srburban wireless communications services in the
United States. We regularly represent Dobson In i~acquisitions, sales and ~thanges orcflu,this~st~nis.
We represented Frontiervlsion Parthers, then the largest vent&e-badked cable operatorc k~the-a slticnof hundreds of cable television systems

and the negotiation of an $800 milrjon senior credit facility, -

Cur clients in the telecommunications indusb’i include the toiowino,
f4Jta CommunicatIons - -

American Tower Corporation - r. - -

Bank of America Capital
Cavalier Telechone Company
Cleveland PCS

Dobson Communications
Great Hill Partners
M/C Venture Partners -

Spectrum Equity Investors

- p -- -n - -“ —)flnfflflf)7
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EDWARDS ANGE LL PALMER& DODGE lIP ~
AREAS OF PRACTICE
• Real Estate

Affordable Housing

EDUCATION PROFESSIONALS
• University of Virginia School of -

Law, 3D.
- - ThomasG. Schnorr

• Wesleyan University, MA.T.
• Harvard University, BA, Partner

cuin /a.’de tschnorr©eapdlaw corn

Boston - Federal
BAR ADMISSIONS Tel 617.239.0363

Fax 617439.4170
• Messachusetts

LANGUAGES
• German

Tom Schnorr, a partner with the firm, focuses his practIce on complex real estate
acquisition, development, land use, and finandng matters, particularly for Clients Iri
the affordable housing, biomedical, and telecommunicatIons industries.

Notable Experience
• Represented Roxbwy Tenants ofHar.’ardAssorJatlon,Inc.. in conneCtion with its

acquisition, rehabilitation, and refinancing of the Mission Park Complex (775
affordable rental apartments, 40,000 square feet of medical office space, and a
1,380-car subsurface parking garage) from Harvard University and Citicorp Real
Estate. Work involved obtaining Chapter 121A public approvals from the Boston
Redevelopment Authority and negotiating and closing $18 million in low-income
housing tax credit equity provided by the Massachusetts Equity Fund, $48.6
million in MassHousing mortgage financing, and $10 million in mortgage financing
from Brookline Savings Bank.

• Represented ETC Development Corporation in connection with its rehabilitation
and refinancing of the Viviendas Apartments, South End Apartments, and Victoria
Apartments in Boston (approximately 400 affordable housing rental units in all).
Work included obtaining Chapter 121A approvals, negotiating and closing the
advance partial defeasance (before the permitted redemption date) of the original
tax-exempt bond financing for the Victoria Apartments project, and negotiating
and closing an aggregate of $21,578,000 in low-income housing tax credits
provided by the Massachusetts Housing Equity Fund and $51,139,000 in
MassHousing mortgage financing.

Represented Amgen Inc. in connection with its acquisition, permitting,
development, and leasing of the state-of-the-art 300,000-square-foot Amgen
Center bioscience building at Kendall Square in Cambridge.

- Represented 6enr~’rneCorporation in negotiating the build-to-suit ease for the
company’s new 300,000-square-foot headquarters building in Cambridge
Research Park,

http://www.eapdlaw.corniprofessionals/detail.aspx?attorney=361 2/22/2007
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* Represented AT&T Wireless Ser.’ices, Inc as it has sought zoning approvais for
its network of more than 200 wireless telecommunications facilities in the Greater
Boston area. That work has involved appearing before hostile zoning and
planning boards, as well as negotiating with municipalities to amend their zoning
bylaws to accommodate the wireless industry.

Other Distinctions
Fulbright Fellow, Munich, Germany (1970-71)

http://wwweapdlaw.coniiprofessionals/detaiLaspx?attorney=361 2/22/2007
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To the Town of Acton Planning Board: -

We, the undersigned neighbors of theChurch of the Good Shepherd on 184 Newtown Road, hereby
petition you to fefuse the cell tower “special pemiir request at that location. There are many reasons
for our opposition, ranging from practical to aesthetics to the negative impact on housing values. To
review these in detail:

1. InsufficIent oublic notict Over the past fewweeks, word of this proposal has spread
basically word of mouth from neighbor to neighbor. Many neighbors couldn’t believe they
hadn’t known about this proposal, or about the first planning board meeting on Aug 22. Prior
to the first meeting, only direct abutters had been notified. In our opinion, this is a
neighborhood issue encompassing hundreds of homes, not just the dozen or so abutters.

2. This is the first cell tower going up in a 100% resIdential Acton neighborhood. This would
be a serious precedent This tower will be completely out of character within our
neighborhood. We are further concerned about any low-level persistent buzzing or humming
noises associated with the tower - as this neighborhood is 100% residential, this noise could
become the background noise at several abutting homes

3. Ourunderstanding lsthatthisproposal isforaMonopolestyleCeiltower, whichwillbe 100
feet tall, located in a 1,400 square foot equipment facility behind the Church. Particularly in
the winter (but year round for many neighbors), this wilt become part of our normal backyard
views. Aesthetically this Is unacceptabis

4. There is much debate on the health issues related to SI towers (and our understanding is
that the telecommunications providers themselves prefer not to build a tower within 1,000
feet of schools). We also understand that, due to federal law regarding utilities, the unknown
health issues may not be used as a reason to block a cell tower. However, on a more
practical basis, this broadly perceived health impact will have a direct necative Intact on
orooerty values. Other factors such as visual impact, aesthetics, noise, safety, nuisance
value, and changes in the character of a neighborhood also neaatlvelv intact c-rn-Dirty
values.

5. Vnn,c~,SSan,Øuo~cpflpflgyqrt We believe there is another cell tower already
scheduled to be built just 2 miles from this Church of the Good Shepherd location - the other
tower to be built right on Route 2 by a corporate office park near Central Street This office
park seems a sensible location designed for maximum benefit of the many people and
businesses clustered around Route 2. Even if a second tower is “optimar from T-Mobile’s
point of view, the fact that there will be a tower in such close proximity adds to the argument
against putting another one in a residential neighborhood.

8. Town-wide plannIng. As taxpayers, we believe that cell tower access points should be a
town resource. By allowing not-for-profits to capture these profits, we are throwing away a
valuable town resource. In a town that struggles constantly with budget overrides, this seems
ike poor husbandry of our town resources. Town wide planning would also allow for optimal

placement of cell towers, rather than a patchwork created by random entities willing to lease
their land.

A:so on the town resource front, ore of the primary abutters is the Acton school district. The town
of Concord just turned down a c-all permit application earlier this year, as they did not want the
tower to impact future development potential. Allowing the Church of the Good Shepherd to
proceed allows them to reduce the value of ore of our town resources.

As awareness of this issue spreads, our opposition is growing. if passed, this special permit will
sat a dangerous precedent, with corporate interests placed ahead of those of town residents.
?-~ase~oinus :n opposing the placement of th~call tower at the Church of the C-cod Shepherd.
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In! Feder,JStreet t¾jttuo, MA 02!10 617.439.4444 fia6)7.439.4170 capdlaw.tom

To: Roland Bard, AICP, Acton Town Planner

CC: David R. Rodgers

FROM: Thomas U. Schnorr

DATE: February22, 2007 CLIENT-MATTER No.: 200228-1

RE: ProposedAmendmentsto Acton’s WirelessCommunications Facilities Zoning Bylaw

I have quickly reviewedthe proposedamendmentsto Section 3.10 (SpecialRequirements
for WirelessCommunications Facilities) (the “Section 3.10 Amendments”)and the December8,
2006,citizenspetition (the “Citizens Petition”) proposing that the Zoning Bylaw be amendedto
make wireless facilities a prohibited use in residential districts and near public schoolsand
playgrounds that you sentto meby email on January18, 2007. My commentson both follow.

Section3.10Amendments

Set forth below are my commentson the Section3.10 Amendments. 1 believemy commentsarid
suggestededits areself-explanatory,but if not, pleasegiveme a call and I’ll explain my thoughts
in more detail:

A. New sentencesadded to the end of Subsection3.10.6.1:

I would recommendrevising the first line of the new sentencesbeing added to theendof
Section3.10.6.1 to read as follows (my suggestednewlanguage appearsin italics):

“For purposesofdeterminingtheheight of a WirelessCommunication Facility, the
height shall be the higher of the two vertical distancesmeasuredasfollows: ...“

B. New Subsections3.10.6.2and 3.10.6.3:

I understand the rationale for limiting facilities to “stealth monopoles”,but wonder if the
Town would want to consider modi~’ingthe secondsentenceto give the Planning Board the
authority, through the specialpermit process,the ability to approve other typesof truly “stealth
structures”? I know that Subsection3.10.5.1allows stealth facilities that consist of facilities
entirely enclosedwithin a building or structure, but there are other types ofstealth structures that
sometowns have found acceptable; thesewould include antenna structures designedto look like
light poles or flag poles, and structures designedto resemblenatural features such as trees or

BUS!! I !2!24T02.! IN(IeI—T1_O
ru u-STUN TI. L~L-ouwALE;E&AKDORO NEW YORX. PROVIDENCE SFIORDkIILI.S STAMFORD, WESTPALM BFACM; WILMINCTON LONDON
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rock outcroppings(althoughI mustadmitthat some“trees” look awful, but otherswork quite
well.

I would recommendrevisingnewSubsection3.10.6.3:to readasfollows (again,my
suggestednewlanguageappearsin italics):

“WirelessCommunicationFacilitiesshallbe located,designed,andconstructedto
includea stealth monopolethat is, or that is engineeredto be structurally extendableto
be, the maximumheight allowedundersection3.10.6.1 abovecapableofaccommodating
the maximum numberoftechnicallyfeasibleco-locatorantennaein theportion ofthe
poleabovethe tree line, aswellasan equipmentshelteror other enclosedspace
physicallyable to, or capableofbeing enlargedto, fully accommodatethe maximum
number ofwirelessservicetransmittersand otherequipmentnecessaryfor the maximum
number oftechnicallyfeasibleco-locatorsat the site.”

C. Newsubsectione)addedto theend ofSection3.10.6.5(beingrenumberedto
3.10.6.7):

I would revisethisnewsubsectionto readas follows (again,my suggestednewlanguage
appearsin italics):

“The PlanningBoardmayrequirelong-termeasements,leases,licenses,or other
enforceablelegal instrumentsthat fully supporta WirelessCommunicationsFacility at its
maximumpotentialtechnicalcapacity,including sufficient spacefor facility base
equipmentto accommodatethemaximum numberoftechnicallyfeasibleco-locatorsat
the site, adequateaccessandutility easementsto thefacility from a public STREET,and
the right for the maximum numberoftechnicallyfeasibletelecommunicationservice
providerco-locators to co-locateon thefacility andtheright to upgradetheutilities and
equipmentasneededfor maintainingandimproving serviceandcapacity.”

D. andE.: I haveno comments.

CitizensPetition

The CitizensPetitionseeksto amendtheZoning Bylaw to makewireless
commumcationsfacilities a prohibitedusein all ResidentialZoningDistrictsand within 1,000
feetof any “Public Schoolbuilding or playgroundor estateheldby eithera SchoolDistrict or the
Town ofActon for the constructionof a public schoolbuilding or playground.”

As discussedbelow. I havea numberof concernsabouttheambiguityof the languageof
the proposednewSection3.10.4.7. I am alsoconcernedthat theCitizensPetition’s no-build
zonearoundschoolandplaygrounds(which suggestsa healthconcern)and its absolute
prohibition of wirelessfacilities in residentialdistrictsand nearschooland playgroundsmay
exposetheTown to challengeby a wirelesscarrierclaiming that theseprovisionsviolate Section

BOSH! 0124702 I
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704 oftheFederalTelecommunicationsAct of 1996(“Section704”), which amongotherthings
preemptslocal zoningregulationsordecisionspremiseddirectly or indirectlyon the
environmentaleffectsofradio frequency(RF) emissionsandprovidesthat atown maynot,
throughzoningorotherlocal bylaws,imposeandenforceregulationsin a mannerthat prohibits
or hastheeffectof prohibitingwirelesscommunicationsservicesfrom beingprovidedin the
tOWTI.

LanguageConcernsaboutSection3.10.4.7:

First, howis the 1,000foot prohibitedareato be measured?From thewalls ofthe school
buildingsor theexteriorperimeteror theplaygroundor from thepropertyboundarylinesofthe
parcelorparcelson landon which theschoolbuilding or playgroundsarelocated?

Second,in thephrase“Public Schoolbuildingor playground”is “playground” intended
to be limited to meanonly “public schoolplaygrounds”?Wouldtown-ownedorprivatelyowned
playgroundsandplaying fieldsbe includedor not?

Third, it strikesmethatthethinly disguisedpurposefor this provisionis thecitizens’
deeplyfelt beliefthat theRF emissionsfrom wirelessfacilities areadangerto health,
particularlythe healthof children(seemoreon this point in my discussionbelowaboutmy
Section704 concerns).But why is it thenlimited to only public schools. I know that thereis at
leaston privateschool in town. From a landuseplanningperspectiveit seemsto meto
distinguishbetweenpublic andprivateschoolsmakesno sense.

Fourth,whatdoesthephraseland“held by eitheraSchoolDistrict or theTownof Acton
for theconstructionofa public schoolbuilding or playground”mean? Doesit meanlandowned
by a schooldistrict orthe Town that is identified in a five yearplanasintendedfor school
building or playgrounduse,orwould it haveto meanlandthatwasexpresslyacquired,and
approvedby aTownMeetingvote, for thepurposeof using it schoolbuilding orplayground
use?Could it meananyTown-ownedlandthat theSelectmenorPlanningBoardor evena
citizenspetitionhasdiscussedaspossiblybeingavailablefor schoolbuilding or playgrounduse?

Section704 Concerns.

RF Emissions. As notedabove,Section704 andthecaselaw that hasevolvedunderit
over thepast 10 yearsmakesit clearthat a town maynot regulatetheplacementof a wireless
facility for reasonsthat arebased,directlyor indirectly,on theperceivedenvironmentalor health
effectsof radiofrequencyemissions,aslong asthe wirelessproviderin fact complieswith
applicableFederalradio frequencyemissionrules. As I mentionedin my discussionaboveabout
the ambiguityof someof the languagein theproposednewSection3.10.4.7,1 believethe 1,000
foot setbackfrom schoolsandplayg~~roundsis in essencea thinly dissuisedattemptby the
citizensto regulatethe locationof wirelessfacilities baseduponthe citizens’ belief that wireless
emissionsaredangerousand unhealthy. This concernbecomegreaterif thecitizensgrouphasat

-3-
BOSH! !2124Th72 I



EDWARDS ANGELL PALMER&DODGE

any time indicatedin any of its materialsor presentationsto theTownresidentsor Townboards
mentionedRF emissionsconcernsor healthconcerns.Thusfor example,if a prospective
wirelesscarriercouldprove,by clearandconvincingevidence,that therein factexisteda
substantialwirelessservicecoveragegap in theTown and that theonly locationphysically
capableof filling that gapwascloserthan1,000feetto aschoolorplaygroundbut thePlanning
BoardandlorZBA prohibitedthesitedueto the 1,000foot setback,I haveno doubt thatthe
carrierwould file a lawsuitchallengingthevalidity of the 1,000foot setbackarguingthat it wasa
merepretext for theTown to regulatewirelessfacilities locationson the basisoftheTown’s
perceivedhealthconcernsaboutthefacility’s RF emissions.

EffectiveProhibitionof WirelessServices. As notedabove,Section704 andthecaselaw
that hasevolvedunderit overthepast10 yearsmakesit clearthat a town maynot adoptandlor
enforcezoningbylawsin any mannerthat prohibitsorhastheeffect ofprohibiting wireless
servicesbeingprovidedin thetown. TheCitizensPetition,whenviewed in light ofthe
MassachusettsZoningStatute(M.G.L. Chapter40A) andSection 10.5 of theActon Zoning
Bylaw, takesagiant first steptowardviolating that provision of Section704.

Section10 ofChapter40A providesthat a town permit grantingauthoritycannot(i.e.,
doesnot havethestatutoryauthority to) granta usevarianceunlessthetown’s zoningbylaw
explicitly authorizesthetown’spermit grantingauthority to grantusevariances.As you know,
Section10.5 oftheActonZoningBylaw providesthatvariancesauthorizinga usenot permitted
in a particularzoningdistrict shall~ be granted. In otherwords,not only doestheActon
ZoningBylaw notallow theZBA to grant usevariances,it explicitly prohibitsthe ZBA from
grantingthem.

This meansthat asa resultof Chapter40A andSection10.5 oftheActon Zoning Bylaw,
theCitizensPetitionwould havetheeffectof imposingan absoluteban onwireless
communicationsfacilities within residentialzoningdistrictsandthe 1,000 foot setbackareas
aroundevery schooland playground.A quick look attheTown’s ZoningMap showsthat
residentiallyzonedareasalonemakeup a substantialportionoftheTown’s land area.Sincethe
CitizensPetitionwould thereforeput all residentialareas“off-limits,” wirelesscarrierswould be
forcedto try to site theirfacilities in theTown’s business,commercialand industrialdistricts
(exceptfor portionsofthosedistrictswithin the 1,000foot school/playgroundsetbackareas).

Without undertakinga detailedanalysisof the topographyandtreecanopythroughoutthe
Town, an RE analysisof what portionsof theTown currentlydo anddon’t havewirelessservice
coverageandwhetherthereexist, asa matteroffact any “significant coveragegaps,”and
whetherthereexistany siteswithin thebusiness,commercialandindustrial zoningdistricts that
would meet the geographicandtechnical requirementsfor wirelessfacilities that couldcloseany
suchcoveragegaps,I can’t conclusivelytell you whetheror not theabsolutebanon placingsites
in residentialdistrictsand the l .000 foot setbackproposedby theCitizensPetition, togetherwith
theexistingFederalenvironmentalconstraintson placingwireless sitesin wetlands,conservation
landsandprotectedanimal habitats,would ~iolateSection704. leantell you, however,that if a

-4-
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wirelesscarriercould, by clearandconvincingfactualevidence(thecourtsarenot in complete
agreementas to exactlywhat specificevidenceneedsto be presented);demonstratethat (i) there
wereoneor moresignificantcoveragegapsin theTown,(ii) thatthoseservicegapscouldnot be
closedby siting a facility in a business,commercialor industrialzoningdistrict dueto the
technicalconstraintsof wirelesstechnologyandthe surroundinggeographyandfoliage, but (iii)
thosesignificant servicegaps couldbeclosedonly by placinga facility in aresidentialdistrict or
within the 1,000foot setbackweretechnicallyfavorableconditionsexisted,thenI haveno doubt
thatthecarrierwould file a lawsuitchallengingthevalidity of thenewbylaw provisions,arguing
that it hadtheeffectof prohibitingwirelessservicein theTown.

I hopemy commentsarehelpful.

BOSH! 121N0 I
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Town Can Reject Cell Phone Towers

Back

Posted:
22 February 2001

LAWYERS WEEKLY USA

December 13, 1999 Cite this Page: 99 LWUSA 1105

National Law:

Town Can Reject Cell Phone Towers

Where a town zoning board would not allow a cellular phone tower in a residential area,
this didn’t violate the Telecommunications Act of 1996, says the Third Circuit in
reversing a U.S. District Court.

Over the past 10 years, towns have been trying to regulate where cell phone towers are
located. The towers can exceed 250 feet in height and are often placed in residential
areas or in the middle of a scenic view. There are expected to be over 100,000 towers
in the U.S. within a few years. Although at first courts made it difficult for towns to
stop cellular towers from being built, municipalities are now having increasing
success. Experts say that the Third Circuit’s decision is the latest in a series of

cases to establish the power of local zoning authorities over the placement of towers.

“The pendulum has swung back to the middle. The courts seem to be striking a better
balance between municipalities and the needs of the industry,’ says John Wilson of
Rochester, N.Y., who successfully represented a municipality in a recent SecondCircuic
case. (Sprint Spectrum, L.P. v. Willoth, 176 F.3d 630; 99 LM’JSA 521; Search words for

LWCJSA Archives: Cross and Yesawich.)

‘There was a time when the industry would roll over city councils and say, The Act
permits us to put up towers at our convenience, ‘“ agrees municipal la’.’ryer Fritz Knaak
of Vadnais Heights, yinn. “This case shows chat courts now better understand the
arguments and are willing to defer to a municipality’s judgnent.” The decision should
give towns more leverage in negotiations with phone conpanies.

-‘Municipalities clearly have the upper hand,” says attorney I. Steven Ermnert, who
successfully represented Virgania Beach, Va., in a recent Fourth Circuit case. ~A:a:’
W.ireless P05 v. City Council of Varganua Beach, 155 L’. 3d 423; 98 IWUSA 745; Search
‘~~ordsfor 7nCSA Archives: Gibson and Golenbeck./

Providers are becouning more conciliatory at the toning board level because the risks

of litigation are less clearly tipped in their favor than thc:/y original 14/thought,”
agrees 1’Jii son.A ttorneys for cellular phone conp~aniescomplain that the courts are

maicang at too ditncuut tor tfleir citents to oat tot-era

Law/Legal:
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‘This case follows the trend of courts raising the bar on what a provider needs to
prove in order to get a site developed, says Kenneth Baldwin, who practices in
Hartford. Conn. “I don’t understand how any provider can really meet the burden imposed
by this court.”

Residential Area
The town in this case passed an ordinance restricting cell towers- to light industrial
areas. A cell phone company requested a zoning variance permitting it to erect a 160-
foot tower in a residential district. ~ghen the board denied the variance, the company
sued under the Telecommunications Act, arguing that the denial had ‘the effect of

prohibiting the provision of wireless services.” (47 U.S.C. Sect. 332(c) (7)(B) (i) (II).)

But the court disagreed.

“[T)he [Act’s] ‘effect of prohibiting’ clause [does not] encompass every individual
zoning denial simply because it has the effect of precluding a specific provider from
providing wireless services. . .To do so would provide wireless service providers with a
wildcard that would trump any adverse zoning decision...

“[A] provider whose application has been denied.. .must show two things. First.. .that
its facility will fill an existing significant gap in the ability of remote users to
~ The provider’s showing on this issue

~wifl...have:o by another provid er... t~a t~e new ~acifi~ w~e~e is no~_

c’~second, the. .. must also show that the manner in which it proposes to fill

the significant gap in service is the least intrusive on the values that the denial
sought to serve.’

In a second case decided a few days later, the court applied the same two-part test,
but remanded the case for additional findings as to whether the proposed tower would

fill a “significant gap.”

High Threshold
Lawyers say requiring companies to show that a proposed tower will fill a “significant
gap” in service imposes a difficult new restriction on cell phone towers. “The case
establishes an awfully high threshold for providers who claim that a municipality is
prohibiting wireless services, because they have to show that there’s no access to the
national telephone network ~~ny prov~ In That jaT says Nancy Essex, a municipal
attorney who works in Raleigh, N.C.

In effect, the court is saying ‘that a municipality’s authority to deny a provider’s
application becomes greater when it is beaten to the punch by another provider,” says
Ted Kreines of Tiburon, Calif., a consultant to local governments on wirelesa planning
and editor of the newsletter Planwireless. in addition, ‘the factual inquiry about
‘least intrusive alternatives’ is going to make these cases much less susceptible to

suit-nary judgment,’ says Exrmert.

The result, say defense lawyers, will ce slower development and increasing costs.
‘l’e’re goang to need more coverage, not .ess, an tne tuture, and the tougher it is to
get towers erected, the slower the system develops,” says Baldwin. Companies will be
forced to design cell phone towers whach are discuised as trees or flagroles or worked
unto exastang structures, says Stonehatt, Mass., attorney Greg Higgins, who represents
pnone companies. ‘Tne downsade as these technologies cost two to five times as much as

standard develo-pment costs and this translates into h.t.~herprices for the consumer,

bhat Towns Should Do
Exterts say there are a number of thungs munacipalataes c.~ndoto ma:<e in more likely
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that their zoning decisions will be upheld. A front-page article on this issue appears
at 97 LWUSA 529; Search words for LWUSAArchives: Dam and Linder.

* Preempt problems.

The best way to handle conflicts over cell towers is to try to avoid them altogether.
Towns should bring in consultants before the issue arises, says Knaak. That way, a list
of available sites can be compiled in advance and it won’t look like the town is
intentionally trying to keep towers out.

Working out problems early in the process can benefit companies, too, says Essex. “This
case shows that it’s in a provider’s interests to come to a local government early and
get a whole network approved, because when the provider needs one last tower to
complete a pattern and fill a gap, the fact that there’s only one available site isn’t

going to be enough to justify a

tower.”

* Don’t forget the details.

Although courts are becoming more likely to reaffirm local zoning authority,
municipalities still need to be meticulous about observing procedural proprieties, says
Essex. ‘A lot of the challenges to municipalities have been on a procedural basis. Make
sure that an order rejecting an application contains the grounds for the decision, and

that decisions are made within a reasonable time,” she cautions.

Also, it’s vital for towns to buttress their case with supporting documentation and
testimony. “The most important factor when you’re in court is to have a
developed be ow, sa s municipa at rney ir Wines o eattle. “If o ild
careful record at the hearing leve , e court is more i~ce y to back you up.”

* Hire experts.

Another step that more and more municipalities are taking is to counter companies’ use
of expert testimony with their own. “Be sure to retain your own experts,’ says Philip

Lope of Zelienople, Pa., who represented the town in the Third Circuit case.

Municipalities should consider getting an expert to testify on such issues as “the
quality of service, the nature of the gap in service, other feasible, less intrusive
alternatives to the proposed tower, and whether other providers are able to supply
service without requiring a zoning variance,’ suggests John Pestle, a municipal

attorney from Grand Rapids, Mich.

Other useful experts might include a radio frequency engineer who can challenge the
company’s technological assertions and an appraiser to testify about effects of the
proposed tower on property values, says Wines.

* Ask for alternatives.

Cities and towns should take advantageof the burden placed on corr.panies by challenging
them to show that no less intrusive alternatives are available, says Walson. in this
case, “the court said that there are alternatives to every cell site - no court has
evers~. rag .t out an sax t ~at before. They’ve dancedarounc at, aaau eC’Eo at, bu t

.‘~‘~Thte~ tsays Dontm,stcr~.~g.4s cm- ~--: ~ sajs ~‘re:~es Bun tncs
~e- ~ h.,.U)L~L. ~ ~.e ~ -~.eaase~,.,un

intrusive alternatives a-re a-t-~ail-~-b-l~~,,—;arns inunert.

localities abuse their position, the cou-rts are going to stop niving them;

and say, af you really think there is a- less intrusi-se -alternative, prove it. he says.
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~[TITION FOR ASPEOM TQWN MEETING -

ursuantto GeneralLaws,Chapter39, section10. -.

- TOWN Acyz2N, A~19
UL$JECT OR SUBJECTS REQUE,STED FOR ACTION AT THE MEETING: - - . -

ro be filled in by petitioa~rs.If spaceis insufficient, attach additional pageofd~scrip- -

on to eachpetition form before signaturesare gathered.) -

S U., - -

WHEREAS: WirelessCommunication Facilities for telephonecommunication (heçtinafter CellTowers) are necessaryforthe useofmodem
telephonesincluding cell-phones; andCell towersaretaller jhen mostresidentialhonwsand Cell towers aremaintained in a large cleared parcel of
land which makestheir presencevisible for a considerabledistance;and Cell tpwers areunsightlyas objectsnear residential,hmes; andCell Towers
have equipment neartheir basewhich makesobjectionable loud noises;and Cell Tower~iii a Residentiall~’zonedàeacontribute to a reduction in
value of homes in the vicinity ofa Cell Tower, andCell Towers should not be placednearPublic Schools;and

WHEREAS: Present the zoning Bylaw ofthe Town ofActon (hereinafterActon) penniccon~tructionofCell Towers near. Pt4the Sclx~olsand in
areas zoned Rcsidentjaf - -

IT IS HEREBY RESOLVED• to amend thezoning Bylaw of Actonto prohibit constructionof Cell Towers in areasnear Public Schoolsand in
areas zoned Residential

IN FURTHERANCE OF THlS,RE5OLUTJoj~4~thatconstructionofCell Towers is to be prohibited in areasnearPublic Schoolsand in areaszoned
Residential in Acton, the following changesto the Zoning Bylaw ofActonareherebyenacted:

1. Article 37, Section3.4.10of theTable of Principal Uses”,changethe entry for “Wireless Communication Facility” under the column “Residential
Districts” to “N” at all entries,

1.1. Add to Article 37 Section3.10“Special Requirements for WirelessCommunication Facilities” the following new section:
“3.10.4.7 Any WirelessCommunicationFacility mustbe locatedmore than 1,000feet from any Public Schoolbuilding or playground or real

estateheld by either a SchoolDistrict or the Town ofActon for theconstructionofa public schoolbuilding or playground.”

1.2. The Acton Board of Selectmenis hereby requestedto form a committeeto study thepresentZoningBylaw Article 37 “Wireless
Comrnunicatiot Facilities”and to proposeimprovements thereto.
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B
ProposedWarrant Article to Establish a Temporary Moratorium on the Permitting
of WirelessCommunicationsFacilities Including Towers,Antennasand Related
Equipment usedfor Transmitting or ReceivingTelecommunicationsSignalswithin
the Town ofActon

WHEREAS,theU. S. Congressenactedthe TelecommunicationsAct of 1996(the
“TelecomAct”) to,amongotherthings, removeregulatory bathers andencourage
competition amongwirelessconununicationscompaniesto promote the developmentof
nationwide wirelesscommunications networks;

WHEREAS, in responseto the efforts of the wirelessindustry to site wireless
communications facilities throughout Massachusettsfollowing the enactmentof the
TelecomAct, the Town added Section 3.10 to theTown’s ZoningBylaw to regulate the
siting, construction, sizeandmodification of wirelesscommunicationsfacilities within
thegeographical boundaries of the Town of Acton (“Acton”);

WHEREAS, sincethe Town first adopted said Section 3.10, the wireless
telecommunicationsindustry hasexperiencedrapidly evolving technology,a demand for
a substantially expandedrange of wirelesscommunications services,and a resulting
increasein demandfor sitingadditionalwirelessfacilities;

WHEREAS,manyActon residentsandpublic officials havebecomeconcernedthat said
Section3.10 and theTown’s related landuseregulationscurrentlyin effectareno longer
adequate for the appropriate regulation of such changing wirelesscommunications
industry, nor do they provide sufficient definitive criteria with which the Town’s
Planning Board and Zoning Board of Appeals can properly evaluateandcondition the
siting and design of thesenew generationsof wirelesstelecommunicationsfacilities;

WHEREAS, believing it prudent and appropriate for theTown to addressthe aforesaid
concerns,on April 10, 2007,TownMeetingvoted to asktheTown’s Boardof Selectmen
to form a committee(the “Wireless Study Committee”) to conduct a comprehensive
study to review, re-evaluate andconsiderpossibleamendmentsto the current provisions
of the Zoning Bylaw governing the permitting andconstructionof new wireless
communications facility towers to adequately and appropriately address the aforesaid
concerns;

WHEREAS.the Town believesthat a temporarymoratoriumon the furtherfiling and
processingof permit applicationsfor new wirelesscommunicationsfacilities proposedto
be sitedwithin Acion that currentlyrequirea specialpermit from thePlanningBoard
undersaid Section3.10 is necessaryto allow’ the WirelessStudyCommitteesufficient
time to undertakea comprehensivestudyandanalysiswith respectto regulatingthesiting
within Acton of wirelesscommunicationsfacilities and,if appropriate,developproposed
amendmentsto said Section3.10and otherapplicableprovisionsof the ZoningBylaw
andlorotherapplicablelaws andregulationsgoverningland usewithin Action that will

ho-SM: ::stcs~:



update the regulation of, including but not limited to, the location, height, size,
appearanceand other aspectsof wirelesscommunications facilities;

NOW, THEREFORE, BE IT RESOLVED that the amendmentto the Zoning Bylaw set
forth below be adopted to establisha temporary moratorium on the issuanceof permits
for wireless communications facilities proposedto be sited within Acton in order for the
Town to update its zoning and land usepolicies governing wireless telecommunications
facilities to be able to addressthe demands of the rapidly changingwireless
communicationsindustry.

IN FURTHERANCE OF THIS RESOLUTION, the following changesto the Zoning
Bylaw of Acton are hereby enacted:

1. Add the following new Section3.11 to the Zoning Bylaw:

“Section 3.11 Temporary Moratorium on WirelessCommunications Facilities
Including Towers,Antennasor And Related Equipment usedfor Transmitting or
ReceivingTelecommunicationSignalsWithin in the Town.

3.11.1 Purpose

Thepurposeof thetemporarymoratoriumis to give theTown time to conducta
comprehensivestudy to review,re-evaluateand considerpossibleamendmentsto the
currentprovisionsof this Bylaw governingthepermittingand constructionof new
wirelesscommunicationsfacility towersto adequatelyand appropriatelyaddressthe
concernsof the Town that suchcurrentprovisionsof this Bylaw areno longeradequate
for the appropriate regulationsof the rapidly changing technologiesand servicedemands
of thewirelesscommunicationsindustryin a mannerconsistentwith theFederal
TelecommunicationsAct of 1996(the “TelecomAct”).

3.11.2 Justification

There have been significant changesin the federal law regulating wireless

communicationsfacilitiessincethe enactmentof theTelecomAct; and
Sincetheenactmentof theTelecomAct andthe Town first regulatedWireless
CommunicationsFacilities throughtheadoptionof Section3.10 of this Bylaw, the
wirelesstelecomjnunicationsindustryhasexperiencedrapidly evolving technology,a
demandfor a substantiallyexpandedrangeof wirelesscommunicationsservices,anda
resu]tingincreasein demandfor siting additional wirelessfacilities: and

TheTown of Action has a limited numberofpotential siteswhich would be suitablefor
theconstructionof wirelesscommunicationsfacilities: and

Said Section3.10 and the Town’s relatedland useregulationscurrently in effect are no
longeradequatefor the appropriateregulationof suchchangingwirelesscommunications
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industry, nor do they provide sufficient definitive criteria with which the Town’s
Planning Board and Zoning Board ofAppeals canproperly evaluateandcondition the
siting and designof thesenew generationsof wirelesstelecommunicationsfacilities; and

The Town needsadequate time to conduct a comprehensivestudy to review, re-evaluate
and considerpossibleamendmentsto the current provisions of this Bylaw governing the
permitting andconstructionof new WirelessCommunications Facilities to adequately
and appropriately addressthe concernsof the Town that such current provisions of this
Bylaw are no longer adequatefor the appropriate regulations of the rapidly changing
technologiesandservicedemandsof the wirelesscommunications industry.

Now, therefore, and consistentwith the rationale provided above and consistentwith the
Town’s powers and authority under the MassachusettsZoning Act and theTelecomAct,
and theTown’s coincident obligations thereunder, theTown adopts the following
temporary moratorium with respect to the permitting ofWirelessCommunications
Facilities.

3.11.3 Temporary Moratorium Provisions

For so long as this temporary moratorium remains in effect, no wirelesscommunications
facility or structureappurtenantoraccessoryto a wirelesscommunicationfacility shall be
constructed,norshall any buildingpermit, specialpermit, varianceor siteplanapproval
decisionfor any suchfacility be issuedin theTown of Acton.

3.11.4TemporaryMoratoriumExpiration

Unlessextended,continued or modified by a subsequentaction of Town Meeting, the
provisions ofthis temporary moratorium shall expire upon either of the first to occur of:
(a) the adoption by Town Meeting of(i) any amendmentto Section 3.10or (ii) any other
amendmentto this Bylaw’s wirelesscommunicationsprovisionsthat explicitly rescinds
or replacesthis moratorium, and the approval of any such amendment(s)by the
MassachusettsAttorney General,or(b) April 15, 2008.

3.11.5Exemptions

WirelessCommunicationsFacilitiesand upgradestheretothat arecurrentlyallowedand
for which no specialpermit is required as provided in Section3.10.5 (Categorical
Exemptions)arealsoexemptfrom theprovisionsof this temporarymoratorium.
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