
Message

John Murray

Sent: Monday, September10, 2007 3:52 PM

John Murray

Subject: 4 High Street

•tLi~

You asked a question regarding the potential for4 High Street if an on-site system was utilized instead of a
connection to the sewer system. Based on the existing septic system, the types of soils and the developmental
requirements of the site the Health Department would estimate that approximately three 3-bedroom units could be
serviced by an on-site system. However, depending on how those units are structured and what additional soil
tests might show that estimate could either increase or decrease by a 25% to 50% margin.

CLCC~

kct~ c~jeeJS~2

From: Doug Halley
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STAMSKI AND MCNARY, INC.
SOHarthS&eet

Acton, Massachusettt01720

(978) 25343585
FAX (978) 263~9S8a

WILLIAM FT MCNARY, P.LS.

JOSEPHMARCH, RE.. VL&

August2, 2007

ActonBoardof Selectmen
472 Main Street
Acton, MA 01720

Re: 4 High Street

MembersoftheBoard,

On behalfofour client,FaulknerMill Realty,LLC, wearewriting to you, actingasthe
ActonSewerCommissioners,to specificallyauthorize20 residentialhousingunits
proposedat4 High Streeteachwith two bedrooms,tobe servicedby thepublic sewerin
Main Street.

Thissitehasbeenpreviouslyapprovedforbothnon-residentialandresidentialprojects.
TheBoardhadoriginally approveda sewerconnectionfor this sitefor a HealthClub
serving300peoplea day. Subsequently,theBoardhadapproveda sewerconnectionfor
30 residentialhousingunitswith up to 2-bedroomseach. Theseuseswould potentially
havehadflows of 6,000and6,600gallonsperdayrespectively. Thepresentproposal
will havea maximumdesignflow of 4,400gallonsperday.

Theapplicant,afterhavingexpendedsignificanteffortsand resources,hasregrettably
foundthe30-unithousingproposalfinanciallyunviable. However,thecurrentproposal
will still makea criticalcontributiontothegoalsof theSouthAclon Village Planby
providingvitalhousing.

OurclienthascorrespondedwithDougHalley,HealthDirector,regardingthefonnulafor
calculatingbettermentfees. Theapplicantis willing toconnectbasedon thetermsof the
formulathatwasdiscussed.The feewill beonehundredsixty fourthousand,nine
hundredseventyfour dollarsandthirtysevencents($164,974.37).

Wethankyou for your timein considerationof this matter. Pleasecall our office if you
haveanyfurtherquestions.

Respectfullyyours,
StamskiandMcNary,Inc.

ENGINEERING PLANNING SURVEYING
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TOWN OF ACTON
472 Main Street

•1 Massachusetts01720
phone(978) 2649636

Fax (978) 264-9630

Ston-ma.ov

To: Boardof Selectmen Date: July 30, 2007

From: Planning Board

Subject 4 Hi~iStreet— FaulknerMills (Fenton)

Messrs.FentonandJeansonvisitedthePlanningBoardon July 24. Thepurposeof theirvisit was
to showtheBoardtherevisedplanfor their projectat 4 High Street. The project as originally
conceivedand approved had 30-plus dwelling unitsin two buildings.Thelargerbuilding was
designedrecallinga mid- to late l$~centuryindustrialmill building. Thesmalleronewas
reminiscentof mill workerhousingfrom thattime period.The revisedplanwould scrapthemill
building and insteadreplicatethemill workerhousing style in an arrangementof duplexesover a
largerareaoftheproperty,Theoverall numberof unitswould be less(+1-20).Therevisedproject
would be by right’ underzoning. Thetwo gentlemenexplainedtheir reasonsfor thechangein the
projectashavingto do with theconstructioncostof the largerbuilding andwith thecurrent
unfavorablemarketconditions.

While regrettingthe lossof themill building, theBoardfoundthereviseddesignconceptgenerally
acceptableandin furtheranceof thegoalsof theSouthActonVillage Plan.The village plancalls
for attractinga mixtureof residentialandcommercialusessoasto createa small vibrantvillage.
Theadditionof newhousingat4 High Streetraisestheresidentialdensitythat is socritical in
supportingthesmall businessesin theSouthActon Village.

Sincerely,

arnyski
Chairman,PlanningBoard

Planning Board

MEMORANDUM

pfann~ng\planrthgboard’letters~fauUcnermill planchangedoc



INTERDEPARTMENTAL COMMUNICATION
ActonBoardofHealth- Telephone978-264-9634- Fax978-264-9630

August8, 2007

TO: JohnMurray,TemporaryTownManager

FROM: Doug Halley, HealthDirector

SUBJECT: FaulknerMill RealtySewerConnectionRequest

Stamski& McNaryhassubmittedarequeston behalfoftheirclient, FaulknerMill Realty,
for authorizationfrom theSewerCommissionersto allow 20 residentialhousingunits at4
High Streetto be servicedbythepublic seweron Main Street.

4 High Streetis just outsidetheMiddleFort PondBrook SewerServiceArea that was
finalizedwith theissuanceofbettermentsin Juneof2005. In 2003 theSewer
Commissionersapproveda requestfrom thethenownersof4 High Street,Waitco
MachineCompany,to beservicedby thepublic sewer,The approvalwasgivenon the
conditionsthat theyacceptthe responsibilityofthesewerassessmentfor 4 High Streetas
specifiedin ChapterDl 0 (2) oftheBylawsoftheTownof Acton.

In 2005thecurrentownersoftheproperty,FaulknerMill Realty,requestedauthorization
from theSewerCommissionersto allow 30 residentialhousingunitsat4 High Streetto be
servicedby thepublic seweron Main Street.The SewerCommissionersapprovedthe
requestwith theconditionthat theyacceptthe responsibilityofthesewerassessmentfor
High Streetasspecifiedin ChapterDlO (5) SewerPrivilegeFeesoftheBylawsofthe
TownofActon.

The existingwastewatertreatmentplant for thesewerserviceareawasableto obtaina
permit extensionin 2005 that increasedits capacityby 49,000gallonsperday. Whenthe
ComprehensiveWaterResourcesManagementPlanwascompletedin 2006 a portionof
thisexcesscapacitywasallocatedfor NeedsAreasidentifiedin theplan
(Spencer/Flint/Tuttleand aportionofWestActon Center).At that time excesscapacity
wasalsoallocatedto thePowdermill Plazasewerextensionand 4 High Streetbasedon
thepreviousvotesby theSewerCommissioners.



Whentheoriginalsewersystemwasbuilt it was“supersized”to accountfor additional
areaseventuallyconnectingto the system.Thecostof the “supersizing”wassetat
$1,166,200andpaymentofthat costwasallocatedto userseitheroutsidetheservicearea
orwithin theserviceareawith wastewaterflows greaterthan allowedby zoning.
PowdermillPlaza,BlanchardPlace,etc.havebeenchargedprivilege feeswhich have
offset theoutstandingcostofthe“supersizing.

As ofthisdatetheTownhasreceived$347,265.84ofprivilegefeesandhasaremaining
balanceof$818,934.16for the“supersizing”.Thereareseveralpotentialprivilegefee
projectsthatmight moveforwardto help offset the“supersizingcosts”but manyofthese
projectslike theExchangeHall projectmaytakeseveralyearsto completeor ultimatelybe
downsizedor abandoned.

In their requestletterStamski& McNarynotedthat they haddiscussedthe formulafor
calculatingthebettermentfeeswith me.The feethat theystated,$164,974.37is correct
and it is basedon a bettermentvalueof$12,311.52timesthenumberofunits times.67 to
accountfor thetwo bedroomstatusof eachunit.

ShouldtheSewerCommissionersdeterminethat theproposed20 residentialhousingunits
be servicedby thepublic sewerin Main StreettheHealthDepartmentwould recommend
thefollowing:

I. The applicantshallberesponsiblefor all costsandpermitsrequiredrelatedto the
constructionofthesewerserviceto theexisting sewerline.

2. The applicantshall complywith all therequirementsofDl 0 5 SewerPrivilege
Feesofthe SewerAssessmentBylaw.

3. Theapplicantshall sign an agreementasspecifiedby Town Counselprior to the
issuanceofany building permitsfor 4 High Street.
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Roland Barti

From: Stephen Anderson
Sent: Saturday, September01 20073:39 PM
To: Roland Barti; John Murray
Cc: Mark Held; Stephen Barrett
Subject: ActonlSewerFaulkner: Analysis Request for Public Sewer Line Extension to 4 High Street and Town

Bylaw Chapter 0

Gentlemen:

I haveattachedthe following materialsresponsiveto the questionsbelow:

o My Memorandumanalyzingthe Applicabbity of Chapter0 of the Town Bylaws to the Requestof Faulkner
Mill Realty, LLC to Connectto Town Sewer;

o My Memorandumanalyzingthe Requestof FaulknerMiii Realty,LLC to Conn.ectto Town Sawerin view of
the Boardof Selectmen’spriorvotesas to that property;and

o informationfrom theSecretaryof Stateon the two LLCs.

As for thequestionof whetherthe Boardcan lawfully h~,poseconditionsupon FaulknerMill Realty,LLC in return
for allowing it to connectto Town sewer,the answerissomewhatlessclear:

I, If FaulknerMill Realty, LLC voluntarily entersinto a written agreementin whichit agreesto abideby the
conditions(andwaivesits right to withdraw or to challengethe conditions),thenthe conditionsshould
stand.

2. If the conditionsareunilaterally imposedby the Boar-d but aredirectly relatedto the sewerconnection
itself, the conditionsshouldbe upheld. SeeRoundsv. Boerdof WaterandSewerCom’rs of Wfrnington.
347 Mass.40,44(1964) (upholdinga requirementthat aninterveningwaterpipelinebe upgradedfrom 2”
to 6” asa conditionof allowing a subdivisionstreetto connectto the publicwatersupply).

3. If the conditionsareunilaterally imposedby the Boardbut are not directly relatedto the sewerconnection
itself (e.g.a requirementto constnjcta sidewalk),the answeris not asclear. Generallyspeaking,atown
“is obliged to furnish water [or sewer]to eachprospectivecustomer‘on the sametermson which it
(furnishes]water [or sewelto others.” However, prospectivecustomers“whosedemandsfor water [or
sewerservice]necessi.tateextensionsof existingsystemsmaystandon a differentbasisfrom thosewhose
requirementsmaybe met from immediatelyadjacent... mains.” As a result, the conditionswould be
evaluatedasto whether the Board has exerciseda “reasonabieand fair discretionin determining whether
and upon what termsto makeextensionsof its lines.” Id. The moreonerousthe conditionandtheless
relatedto the sewerextensionitself, the morevulnerabletheconditionwill beto a challenge.

Steve

From: Roland Barti [mailto:rbartl@acton-ma.gov]
Sent:Thursday, August 30, 2007 8:36 AM
To: Stephen D. Anderson
Cc: Mark Hald; Stephen Barrett
Subject: RE: Requestfor Public Sewer Line Extension to 4 High Streetand Town Bylaw Chapter 0

Steve:

I shouid haveaddedanothernuanceto the question.OneSelectmenaskedif they could deny the requested

extensionregardlessof what Oh. 0 says.l’he Selectmenhadpreviouslygrantedthe extensionon a largeproject

9/4/2007
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on thesamesite by thesamedeveloper.wh.ich had rore units, morebedrooms.andmoreprojectedsewage
flow,

Thanks

.e~wt/.2/02

Octo.n. MA 01720’

07220.4.9526

Original Message-----
From: Roland Bard
Sent: Wednesday, August 29, 2007 6:27 PM
To: Stephen Anderson
Cc: Mark RaId; Stephen Barrett
Subject: Requestfor Public Sewer Line Extension to 4 High Street and Town Bylaw Chapter 0

Hi, Steve:

The Selectmen have on their upcoming agenda (9/10) a meeting continuation to consider the request for a
public sewer connection to the multi-unit development project at 4 High Street in South Acton, The same
developer has done the Crossroads 40B project (4 High St is not a 40B). After an IG investigation, the
Town has filed a demand notice with the developer to collect moneys owed to the Town in connection with
Crossroads. I believe the notice was sent sometime in July or June. I was told you would know the exact
date since it was sent from your office.

With the High Street matter before the Board now, we arrive at Chapter 0 - Revocation or Suspension of
local licenses. The question I need to investigate is whether Chapter 0 can be invoked to deny the sewer
extension because the demand notice has not been paid. Based on my finding that these are two separate
sites, that the developer has twoseparate corporate entities for each project, and that the demand notice is
not at least 12 month overdue, I conclude that Chapter 0 cannot be brought into action here.

Please confirm my reading or advise otherwise if I missed something.

Thank you -

2092’

92.6~264.9036

PS: Another item on the Selectmen’s 9/10 agenda is an executive session concerning Grace. Do you have
that on your schedule? I can’t tell from my notes what John told me regarding this - he is on vacation. It
may be an internal affair also.

9/4/2007



MEMORANDUM

To: John Murray, Temporary Town Manager

From: StephenD. Anderson, Town Counsel

Date: September 1, 2007

Re: Acton/Sewer: Applicability ofChapter 0 ofthe Town Bylaws to theRequestof
Faulkner Mill Realty, LLC to Connectto Town Sewer

On September 10, 2007, the Selectmenwill considerthe requestofFaulkner Mill Realty,
LLC for permissionto connecta planned 20-unit condominium project at 4 High Street,
Acton to the public sewer. I havepreviously analyzedthe questionwhether the Town is
obligated to allow that connectionbasedon prior votesofthe Board with respectto a
proposed 30-unit project on the sameproperty. The answer is no. Seeattached.

You havenow askedwhetherChapter 0 of the Town Bylaws either permits or obligates
the Board ofSelectmento deny permission for the sewerconnectionto Faulkner Mill
Realty, LLC basedon the factspresentedbelow.

Facts:

1. FaulknerMill Realty,LLC is aMassachusettslimited liability companywith a
principal placeofbusinessat 25 WestfordLane,Acton,Massachusetts01720. Its
membersareJamesD. FentonandMichaelJ. Jeanson.Seeattached.

2. As it happens,JamesD. FentonandMichaelJ. Jeansonarealsothemembersof
CrossroadsDevelopment,LLC, anotherMassachusettslimited liability company
with aprincipalplaceofbusinessat 25 WestfordLane, Acton, Massachusetts
01720. Seeattached.

3. Pursuantto a comprehensivepermit from theActonBoardofAppeals,Crossroads
hasdevelopeda 12-unit condominiumprojectat244-248Main Street,Acton.
Crossroadsenteredinto aRegulatoryAgreementwith the Townon September9,
2003, regarding that project which limited Crossroads’developmentprofit to no
more than 20% ofits total developmentcosts. That Agreementexpressly
providedthat all profits in excessoftheAllowableProfit “shall bepaidby
[Crossroads]to [the Town] for depositin an affordablehousingfind to be used
by [the Town] for purposesof encouraging,creatingor subsidizingthe
constructionorrehabilitationofaffordablehousingelsewherein themunicipality
[the Town].”

(A00425061



4. Following an investigationby theInspectorGeneral’soffice, the Townhasissued
ademandfor paymentof$763,000by CrossroadsDevelopment,LLC, Mr.
Fenton,andMr. Jeansonfor allegedviolations ofthe Agreement andfor theother
mattersallegedin a draft Complaintservedwith thedemand.

5. Chapter0, § a, oftheTown’s Bylaws provides asfollows (emphasisadded):

The Tax Collector ... shall annuallyfurnisheachdepartment,board,
commissionordivision, hereinafterreferredto astheLicensingAuthority,
thatissueslicensesorpermits ... a list ofanyperson,corporation,or
businessenterprise,hereinafterreferredto astheParty,thathasneglected
or refused to pay any local taxes,fees,assessments,bettermentsor
other municipal chargesfor not lessthan a twelve month period, and
that such Partyhasnot filed in goodfaith apendingapplicationfor an
abatementofsuchtax or hasa pendingpetition beforethe appellatetax
board.

6. Chapter 0, § b, ofthe Town’s Bylaws further provides as follows (emphasis
added):

TheLicensingAuthority shall deny,revokeor suspendanylicenseor
permit ... ofany partywhosenameappearson saidlist furnishedto the
licensingauthorityfrom the TaxCollector;provided,however,that
written noticeis givento thePartyandtheTax Collector,asrequiredby
applicableprovisionsoflaw, andtheParty is givena hearing,to be held
notearlierthanfourteendaysaftersaidnotice. ... Any licenseor permit
denied,suspendedorrevokedunderthis sectionshall not be issuedor
reneweduntil theLicensingAuthority receivesacertificateissuedby the
TaxCollectorthatthePartyis in goodstandingwith respectto anyand
all local taxes,fees,assessments,bettermentsor other municipal
chargespayableto themunicipalityasofthedateof issuanceofsaid
certificate

7. Chapter0, § d, oftheTown’sBylaws further providesasfollows (emphasis
added):

TheBoardofSelectmenmaywaivesuchdenial,suspensionorrevocation
if it finds thereis no director indirectbusinessinterestbytheproperty
owner,its officersorstockholders,if any, ormembersofhis immediate
family, asdefinedin sectiononeofchaptertwo hundredand sixty-eightA
in thebusinessoractivity conductedin oron saidproperty.

(A0042501.1



Analysis:

The Board ofSelectmenis under no obligation to allow the connectionofthe 20-unit
condominium project at 4 High Street to the Town’s sewer, becausethat project doesnot
front on a seweredstreet. SeeG.L. c. 83, § 3 (“[i]f the board ofhealth ofa town making
suchappropriation shall order land abutting upon a public or private way in which a
common sewerhas been laid to be connectedwith such sewer,or if the owner ofsuch
land shallmake to the board or officer having chargeofthe maintenanceand repair of
sewersapplication to connecthis land with a common sewer, suchboard or officer shall
make suchconnection.”). SeealsoClark v. Bd ofWater & SewerCommissionersof
Norwood,353 Mass. 708 (1968)(where a property fronts on a seweredstreet,a town
generally hasno discretion to deny an applicant the right to connectto a common sewer
systemunless“the connectionwould at onceoverload the sewerand risk serious flooding
and danger of injury to personsor property”); Roundsv. Boardof WatercrudSewer
Com’rs ofWilmington, 347 Mass. 40(1964)(A municipality engagedin furnishing water
service(subject to whatever statutory regulation there may be) is permitted to exercisea
reasonableand fair discretion in determining whether and upon what terms to make
extensionsof its lines).

However, the Board shouldnot basea denialof that connectionon Chapter 0ofthe
Town Bylaws because:

1. The Town’s claim against CrossroadsDevelopment,LLC, Mr. Fenton, and Mr.
Jeansonfor $763,000for allegedviolations ofthe Regulatory Agreement on the
12-unitcondominiumprojectat 244-248Main Street is not a claim for “local
taxes,fees,assessments,bettermentsorothermunicipal charges”within the
meaningof Chapter 0.

2. TheTown’s claimfor $763,000has,in all likelihood, not beenlisted by the Tax
Collector on the “list ofany person,corporation, or businessenterprise .. that has
neglectedor refusedtopayany local taxes,fees,assessments,bettermentsor
other municipal chargesfor not lessthan a twelve month period.”

{A0042501.l



MEMORANDUM

To: John Murray, Temporary Town Manager

From: StephenD. Anderson, Town Counsel

Date: July 15, 2007

Re: Acton/Sewer: RequestofFaulkner Mill Realty, LLC to Connect to Town Sewer

L INTRODUCTION

By letter dated May30, 2007, Faulkner Mill Realty, LLC of25 Westford Lane,
Acton, MA (“Faulkner”) hasrequestedthat the Board ofSelectmen“approve our request
wherebythesewerconnectionfeesfor theplannedtwentycondominiums[at 4 High
Street]bepaidproportionatelyupon issuanceof asingleor eachoccupancypermitas
determinedby the Building Commissioner.”

In reviewing this request,you have identified a more fundamental question:
ShouldFaulknerbeallowedto connectthe proposed20-unit condominium development
to theTownsewerat all?

IL CHRONOLOGY

A. TheZoninEDecision

BetweenNovember15, 2004andJanuary24, 2005,theBoardof Selectmen
conductedapublichearingon Faulkner’sapplication# 09/24/04-399for aSitePlan
SpecialPermitunderZoningBylaw § 10.4anda SpecialPermitunderZoningBylaw §
10.3 and note 2 oftheBylaw’s Table ofPrincipal Uses’ for a multi-family residential
developmentconsistingoftwo buildings totaling 30 units (one3-unit building and one
27-unit building) at 4 High Street (Assessors’Map H2A, Parcel 64).

At the public hearing on November 15, 2004,the Petitioner’s engineerindicated
thattheproposedprojectwould“improvethepropertyin a numberofways” including
thefollowing:

Al thattime,note2 (sincerenumberednote3)providedasfollows with respecttothe Wand SAY

ZoningDistricts:

Not more thanfour DWELLING UNiTS shallbepermittedpermultifamily dwelling. At leastone
of theDWELLING UNITS shallbeoccupiedby theownerof theproperty.Forpurposesof this
footnote,theownershallbedefinedasoneor moreindividualsresidingin aDWELLING UNIT
whoholdlegalor beneficialtitle andfor whomtheDWELLING UNIT is theprimatyresidence
forvoting andtax purposes.In theYR District aSite PlanSpecialPermitshallnot be required. In
theSAY district theBoardof Selectmenmayby SpecialPermitallow morethanfour
DWELLING UNITS perMultifamily Dwelling.

{A002S7531~1



Theyplanon developing40%oftheparcel It creates
housingthat is nottypical in Acton. It is analternativeto
largeprivatehomes. Theyfeel thesesmallerapartmentsize
unitswill fill a needfor rentalunits.

SeeMinutesof 11/15/04Hearing.

At thepublic hearingon December13, 2004,thePetitioner’sengineerindicated
thatthedeveloperhas“alreadymadearequestto be in theSewerdistrict.” SeeMinutes
of 12/13/04Hearing.

At the public hearingon January24, 2005,thePetitioner’sengineerindicated
that,“This projectrequiressidewalksandasewerconnection.”

OnFebruary28, 2005,theBoardvoted4-0 (Ashtonabstaining)to granttheSite
PlanSpecialPermitandtheSpecialPermit,subjectto certainfindings,conclusions,
conditionsandlimitations. As set forth in theBoard’sDecision,theseincludewithout
limitation thefollowing:

• The approvedplansshoweda sidewalkalongthefrontageofHigh Street,as
requiredby theBylaw: “A flush concretesidewalkshallbe extendedacross
theentranceto EriksonGrain Mill. Theentiresidewalkalongthefrontage
shall beconcrete.” Finding 1.5.

* The DecisionconfirmedthatthePetitionerhasalsoagreedto install a
bituminousconcretesidewalkleadingto thewesterlyemergencyentranceto
AudubonHill if they cangetnecessaryapprovals.” Finding 1.5.

• The Decisionrequiredthattheapprovedplans“shall be revisedto providea
sidewalkeastofthesiteup to theemergencyentranceto AudubonHill. The
designshallmeettheapprovaloftheTownEngineer. If it is determinedthe
sidewalkcannotbelocatedwithin thestreetlayoutandconsentoftheaffected
propertycannotbeobtainedtheBoardshall be notified Plan
Modifications2.1.

• The Decisionconfirmedthatthe “ActonHousingAuthority andthePetitioner
hadreachedan agreementto setasidetwo rentalunits for low income
households.The rentsfor thetwo units would havebeenset atHUD’s Fair
MarketRents. UnfortunatelytheActon HousingAuthority is unableto
permanentlyguaranteeSection8 subsidy.” Finding 1.9. However,the
Decisionrequiredthat,“If HUD subsidybecomesavailablethePetitioner
shall cooperatewith theActonHousingAuthority to makeunits available. In
additionif thePetitionerultimatelysells theunits[h]e hasagreedto discuss
sellingunitsto theTown.” Condition 3.5.

{A0023753.l



• TheDecisionconfirmed that, “The Petitioner has requestedfrom the Sewer
Commissionerspermissionto connectthis propertyto the Town Sewer
system.” Finding 1.4. However, theDecision notedthat, “This approval is
not an indication that the Commissionerswill approve the requestedtie in.
The Petitioner must either obtain that approval or designa septic system
compliant with Title V.” j4; seealso Condition 3.4 (“The Petitioner shall
either obtain permission form the SewerCommissionersor approval ofthe
Board ofHealth for a Title V system.”)

Basedon theseand other findings, the Selectmenapprovedtheplansand issued
the Site Plan SpecialPermit and the SpecialPermit, finding theproposeddevelopmentto
be “compatible with [its] surroundings.”2

B. SewerConnection For theApproved Project

I havenot beenprovided with a copyofFaulkner’s original requestto connect the
property at 4 High Street to the Town sewer,which presumably predated the referenceto
that requestin the Board’s Minutes of December13, 2004.

However,by letterdated June 28, 2005,Faulkner’s engineerwrote to ask the
Board of Selectmen,acting as the SewerCommissioners,“to proceedon our earlier
requestto specifically authorize the 30 multi-family units proposedat 4 High Street, each
with two bedroomsor less, to be servicedby the public sewer in Main Street.”
Faulkner’s engineerconfirmed that theBoard “has approved a SitePlan SpecialPermit
and Use SpecialPermit for the project and is very familiar with the details ofthe
proposal.” Faulkner’s engineeralso confirmed that Faulkner was willing to connect
basedon the Town’s “formula for calculating betterment fees,” which would result in a
feedue from Faulkner of$247,461.60.

At a meetingon July 18, 2005,the Board of Selectmenacting as the Sewer
Commissionersunanimously voted“in favor ofapproving the connection” requestedby
Faulkner.

To the bestofmy knowledge,Faulkner hasneverexecutedan Agreementwith the
Board ofSelectmenacting as the SewerCommissionerseither authorizing the sewer
connectionfor the project or paying (or agreeingto pay) the applicable sewerprivilege
fee.

C. Current Requestfor SewerConnection

By letter dated May 30, 2007,Faulknerhasnow requestedthattheBoard of
Selectmen“approve our requestwherebythe sewerconnectionfeesfor the planned

2 Faulknerdid not appeal the Deeision. By letterthtedJanuaty23, 2007,Faulknerrequesteda“2 year

extension”of thepermitapprovedby the Decision,“to the extentthat it is required.” Faulknerindicated
that“the projecthascommenced~’“in thefonti ofdemolitionoftheexistingbuilding,” but cited“current
economicconditions[that] maytemporarilydelaythecommencementofnewconstruction.”

(A0023753.l13



twentycondominiums[at 4 High Street]bepaidproportionatelyuponissuanceofa
singleor eachoccupancypermit asdeterminedby theBuilding Commissioner.”
ApparentlyFaulkneris no longerplanningto constructthe30-unit rentalproject
approvedby theDecisionbut nonethelessbelievesit is entitled to connecta 20-unit
condominiumprojecton thepropertyto theTownsewerbasedontheBoard’sJuly 18,
2005vote.

ifi. ANALYSIS

Basedon thefactssummarizedaboveandthelaw applicableto connectionsto the
Town sewer,Faulkneris not entitledto connecta20-unitcondominiumprojecton the4
High Streetpropertyto theTown sewerbasedon theBoard’sJuly 18, 2005vote. Rather,
if Faulknerseeksto connectthe20-unitcondominiumprojecttotheTownSewer,
Faulknermustfirst (a) obtaina newvoteoftheBoardofSelectmenactingastheSewer
Commissionersspecificallyauthorizingthatconnection,(b) executean Agreementwith
theBoardofSelectmenactingasthe SewerCommissionersagreeingto paytherequired
sewerprivilegefeefor thenewproject, and(c) paytherequiredsewerprivilege fee.

Thebasisforthis conclusionis asfollows:

1. Thepropertyat 4 High Street(Assessors’MapH2A, Parcel64)hasno
frontageon aseweredstreetandhasnotbeenassessedany sewerbetterment
with respectto theTown’sMiddleFortPondBrook SewerSystem. As such,
theownerofthepropertyis not entitled to connectthepropertyto theTown’s
sewer.3

2. Instead,pursuantto G.L. c. 83, § 17 andSectionD. l0.5.aoftheTown’s
SewerAssessmentBylaw, theSewerCommissionersmay allow apropertyto
connectto theTown’s seweruponpaymentof reasonablefeesestablishedby
theSewerCommissioners.

3. In thepresentcase,Faulknermadea“requestto specifIcallyauthorizethe30
multi-family unitsproposedat4 High Street,eachwith two bedroomsor less,
to be servicedby thepublic sewerin Main Street”(emphasisadded).
Faulkner’srequestwas specificallytied to theprojectfor whichthe Board
“has approveda SitePlanSpecialPermitandUseSpecialPermit ... andis
very familiar with thedetailsoftheproposal.” OnJuly 18, 2005,theBoard
approvedFaulkner’sspecificrequest.

See(IL. c. 83, § 3 (“[i]f theboardofhealthofatown makingsuchappropriationshall orderland
abuttinguponapublic orprivateway in whichacommonsewerhasbeenlaid tobeconnectedwith such
sewer,or if theownerof such landshallmaketo theboardor officerhavingchargeofthemaintenanceand
repairof sewersapplicationto connecthislandwithacommonsewer,suchboardorofficer shall make
suchconnection.”). SeealsoClark v.Bd. ofWater& SewerCommissionersofNorwood,353 Mass.708
(1968)(whereapropertyfrontson a seweredstreet,atowngenerallyhasnodiscretionto denyanapplicant
theright to connectto acommonsewersystemunless“the connectionwould atonceoverloadthesewer
andrisk seriousflooding anddangerof injuty topersonsorproperty”).

(A0023753.I



4. TheBoard’sJuly 18, 2005 votedid notapprovea generaltie-in for the4 High
Streetpropertyto theTown’s sewer;rather,it approvedatie-in for a specific
project. As representedby the developerand approved by theBoard, that
project wasto haveanumber ofsignificant features including, without
limitation, (a) 30 small rentalunitswhich, accordingto Faulkner’sengineer,
“will fill a needfor rentalunits” in Acton; (b) a concretesidewalkalongthe
High Streetfrontageandacrosstheentranceto EriksonGrainMill; (c)
provisionfor abituminousconcretesidewalkleadingto thewesterly
emergencyentranceto AudubonHill; (d) provisionfor affordablerentalunits
fortheActon HousingAuthority if aHUD subsidywereto becomeavailable
to AHA; and(e) other“Smart Growth” featuresmaking theproposed30-unit
rentalproject“compatiblewith [its] surroundings.”

5. Giventheseimportantfeaturesoftheapproved30-unit rentalproject,the
BoardofSelectmenactingastheSewerCommissionersspecifically
authorizingtheconnectionoftheprojectto theTown’s sewer. Subjectto
arrivingat awritten agreementandpayingthe applicablesewerprivilegefee,
theBoard’svoteto approvetheproject’sconnectionconferredaprivilege,not
aright, uponFaulkner. Therequestfortheprivilegeand theapprovalthereof
weretied to the30-unit project. Theapprovaldid notprovidecarteblanche
permissionto connectwhateverthedevelopermight decideto developon the
property.

6. Whateverthemeritsofthe20-unitcondominiumproject, it is notthe 30-unit
rentalprojectapprovedby theBoard. If Faulknerwantsto connectthe
proposed20-unitcondominiumprojectto theTown’s sewer,Faulknerneeds
to makeaspecificrequestto theBoardto do so andtheBoardneedsto
decide,basedoncurrentfactsincluding theTown’scomprehensiveplanning
for thesewersystem,whetherto allow that newconnectionatthis time.

(A0023753.I
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RolandBarU

StephenAnderson

Saturday,September01, 20071:38 PM
StephenAnderson

Acton/SewerFaulkner:FaulknerMill Realty,LLC

The Commonwealthof Massachusetts
William FrandsGalvin

Secretaryofthe Commonwealth,CorporationsDivision
OneAshburtonPlace,17thfloor

Boston,MA 021084512
Telephone:(617) 727-9640

FAULKNERMILL REALTY,LLC SummaryScreen Help wit

R~esta~tej

The exact name of the Domestic Limited Liability Company (LLC): EAQL~ER~MLLREAITY,LL(

Entity Type: DomesiicLirited1i1ityQ~mpepy(LLCj

Identification Number: 000864031

Dateof Organization in Massachusetts: 03/24/2004

The location of its principal office:
No. andStreet: 25 WESTFORD LANE
City orTown: ~ State:MA Zip: 01720 Country:L

If the business entity is organized wholly to do business outside Massachusetts, the location of that oft
No. and Street:
City or Town: State: Zip: Country:

The name and address of the Resident Agent:
Name: MiCHAEL J. JEANSON
No. and Street: 12 KENNEDY LANE
City or Town: ACLQN State:MA Zip: 01720 Country: .1.

The name and business address of each manager:

fl Title Individual Name Address (no P0 Box)

Frst,M~dd~e,Lest,Suffix Address,C~tyorTown, State,Z~pCod,

From:
Sent:
To:
Subject:
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The name and business address of the person in addition to the manager, who is authorized to execute
documents to be filed with the Corporations Division,

Title Individual Name Address (no P0 Box)

SOC SIGNATORY —

First, Middle, Last, Suffix

MICHAEL J. JEANSON

Address, City orTown, State, Zip Codt

12 KENNEDY LANE
ACTON, MA 01720 USA

SOC SIGNATORY JAMES FENTON I M1LBERY LANE
ACTON, MA 01720 USA

The name and business addre
recordable instrument purporting

ss of the person(s) authorized
to affect an interest in

to execute, acknowledge, deliver and recol
real property

Title

REAL PROPERTY

REAL PROPERTY

Individual Name
First, Middle, Last, Suffix

MICHAEL J. JEANSON

JAMES FENTON

Address (no P0 Box)

Address, City or Town, State, Zip Cod,

12 KENNEDY LANE
ACTON, MA 01720 USA

I MILBERY LANE
ACTON, MA 01720

Consent Manufacturer Confidential Data Does Not Require Annual Rei

Partnership X Resident Agent For Profit Merger Allowed

Select a type of filing from below to view this business entity filings:

C
ices E C S

e Ce C

~cae ea

—--

Comments

© 2001 - 2007 Commonwealth of Massachusetts
All Rights Rese,ved
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RolandBartl

From: Stephen Anderson
Sent: Saturday, September01, 2007 1:39 PM
To: Stephen Anderson
Subject : Acton/4OBCrossroads: Crossroads Development, LLC

The Commonwealthof Massachusetts

William FrancisGalvin

SecretaryoftheCommonwealth,CorporationsDivision
OneAshburtonPlace,17thfloor

Boston, MA 021084512
Telephone: (617)727-9640

CROSSROADSDEVELOPMENTLLC SummaryScreen He~pwtt

ee

The exact name of the Domestic Limited Liability Company (LLC): CRQSSROAD&PI~YEJLQPMENL

Entity Type: Dot estie Limited Li&~j1ilyimpanyjLLC)

Identification Number: 900829555

Date of Organization in Massachusetts: 11729/29Q2

The location of its principal office:
No. and Street: 25 WESTFORD LANE
City or Town: ACTON State: MA Zip: 01121) Country: L

If the business entity is organized wholly to do business outside Massachusetts, the location of that oft
No. and Street:
City or Town: State: Zip: Country:

The name and address of the Resident Agent:
Name: MICHAEL J. JEANSON
No. and Street: 25 WESTFORD LANE

State: MA Zip: 01720 Country: ICity or Town: ACTON

The name and business address of each manager:[~Title Individual Name
First, Middle, Last, Suffix

Address (no P0 Box)

Address, City or Town, State, Zip Cod’
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The name and business address of the person in addition to the manager, who is authorized to execute
documents to be filed with the Corporations Division.

Title IndIvidual Name
First, Middle, Last, Suffix

Address (no P0 Box)

Address, City or Town, State, Zip Cod’

SOC SIGNATORY MICHAEL J, JEANSON 25WESTFORD LANE
ACTON, MA 01720 USA

SOC SIGNATORY JAMES D. FENTON 5 MILLBERRY LANE
ACTON. MA 01720 USA

The name and business address of the person(s) authorized to execute,
recordable instrument purporting to affect an interest in real property

acknowledge, deliver and recoi

Address (no P0 Box)

Address, City orTown, State, Zip Cod,

25 WESTFORDLANE
ACTON, MA 01720 USA

5 MILLBERRY LANE
ACTON, MA 01720 USA

Does Not Require Annual Re~Consent Manufacturer Confidential Data

Partnership X Resident Agent X For Profit Merger Mowed

Select a type of filing from below to view this business entity filings:
F ~<

e
sE

e e e
• e C ea~

S

r Comments

©2001 -2007 Commonwealth of Massachusetts
All Rights Reserved

Title

REAL PROPERTY

Individual Name
First, Middle, Last, Suffix

REAL PROPERTY

MICHAEL J. JEANSON

JAMES 0. FENTON

9/6/2007
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ACTON NATURAL RESOURCES DEPARTMENT

INTERDEPARTMENTAL COMMUNICATION

To: John Murray Date: September 6, 2007

From: Tom Tidman, Director ~V

Subject: 4 High Street

The Commission had previously authorized a sidewalk along High Street, in connection
with the 30-unit development, which included minor impacts to the man-made wetland
near the road. Though the sidewalk could be constructed along the edge of the road
without direct impact to the wetland, the Commission, staff and abutters found that the
sidewalk was more appropriate behind the stone wall along High Street for safety reasons
and the developer was encouraged to construct it in such a manner.

Therefore, if the Board of Selectmen find it appropriate to require a sidewalk along High
Street, it should be requested to be similar to the sidewalk shown on the “Grading Plan”
(Sheet 2 of 5) dated December 6, 2004, of the previous site plan. Such a design would be
consistent with the previous Order of Conditions and preference of the Commission, Staff
and abutters.

cc: Roland Bartl, Town Planner



Acton Community HousingCorporation
NancyTavernier, Chairman

TOWN OF ACTON
AetonTown Hall
472 Main Street

Acton, Massachusetts,01720
Telephone(978)263-9611

achc(O~:acion-ma.gov
TO: Board of Selectmen
FROM: Naomi McManus, Clerk
SUBJECT: Faulkner Mill
DATE: August30, 2007
cc: Jim Fenton

The membersofthe ACHC aresubmittingcommentsregardingthe ten duplex
developmentMr. Fentonproposesto build atFaulknerMill locatedat 4 High Street.
Outlinedbelowisthehistory oftheaffordability componentoftheproject:

On 11/12/04the Acton HousingAuthority submitteda letterto the BOS statingMr.
Fentonhadan agreementwith theAHA to setaside 2 rentalunits for low income
households.The rents for the 2 units would be setat HUD’s FairMarketRents.The
Selectmen’sdecisiondatedFebruary28, 2Q05 noted that if thedeveloperultimately sells
the units, he hasagreedto discusssellingunits to the Town.

On June1,2006Mr. Fentonmetwith theACHC’s Boardto discusshis intentionto
changethe developmentfrom rental to condominiums.The project changewasattributed
to highconstruction cost, sewertie in, construction ofsidewalksand the water
departmentsdemandfee. At that time theproposeddevelopmentconsistedof 32 units of
studio,onebedroomandtwo bedroomunits. He anticipatedsellingthe market rateunits
at $200,000.The ACHC’s agreedto evaluatethepossibilitiesof designating1 or 2 units
asaffordable.

OnApril 30, 2007Ms. TavernierandMs. McManusmetwith Mr. Fentonto discussthe
possibility oftheACHC buyingtheHigh Streetsitewith housinggift fluids. The ACHC
offeredto pay cashfor aprice below the “appraisedfair marketvalue” thattakesinto
accountthevalueofthepermittedunits..Mr. Fentondeclinedtheoffer andsaidhe had
decidedto build atenduplexproject.Heexpressedaninterestin selling acoupleofthe
market rate units at a 5-10%discountto First Time Homebuyers.

On August16, 2Q07theACHC’s membersdiscussedtheFaulknerMill projectasaresult
of Mr. Fenton’srecentmeetingwith theBoardofSelectmen.TheACHC felt that if Mr.
Fenton offered the Town one or two affordableDeedRestrictive LIP units and the
sidewalk,theprojectwould serveapublic purpose andtherefore should be granteda
sewerconnection.



p

The ACHC would therefore request the inclusion of 1 affordableunit to be pricedas
affordable to householdsearningno more than80% ofthe Area Median Income.The unit
shouldmeetall theDHCDLIP Local Action Unit requirementsso it can be counted
toward theTown’s 10%. The marketing and lottery for the affordable unit should be
doneat the developer’sexpensewith ACHC oversight. The condofeefor the affordable
unit would also needto be discountedto reflect the smallerpercentageofbeneficial
interestthis unit would be assigned.The LIP requirements for the Local Action Units that
allow themto countare:

(1) they have resulted from city or town action or approval.
(2) they will be sold on afair and open basis and will be subject to an affirmative
fair marketing and lottery plan approved by DHCD.
(3) their sale price is affordable to households at or below 80% of area median
household income.
(4) their long-term affordability is secured by use restrictions, approved by
DHCD

Thankyoufor seekingourcommentson the FaulknerMill development.
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ACTON HISTORIC DISTRICT COMMISSION
472Main Street

Acton,MA 01720

September5, 2007

Boardof Selectmen
472Main Street
Acton,MA 01720

To theBoard:

At your request,the Historic District Commission(“HDC) reviewedthe fhrtherreviseddesignandplan for
the propertyat 4 High Street. Thisprocessincludedameeting lastnightwith the ownerandarchitect, The
propertyis outsidebut irmnediatelyadjacentto the SouthActon Historic District Area, and is acrossthe
streetfrom the FaulknerHouse,the oldestsurvivinghousein Acton. We appreciatethe Boardsinterestin
our viewsconcerningthenewproposeddesign.

By a letter to the BoarddatedDecember29, 2004,the HDC providedcommentsregardinga prior design
for this property featuringa triplex building nearHigh Streetanda largebuilding at the rearof the parcel.
The HDC wasgenerallyin favor of the proposedelevations,and includedminorrecommendationsfor the
project.

The currentdesigncalls for a collectionof twelveidentical duplexbuildings to replacetheprior design. In
their exteriorarrangementsandmaterials,the duplexestrackthe triplex buildingproposedfor this siteback
in 2004, except the architecthas convertedthat triplex into a duplex and interspersedit many times
throughoutthebuildableportionof the site. Thecurrentdesignfeaturesfar lessvariety andvisual interest
thantheprior designdid. In theprior design,theproposedbuildingsweremarkedlydifferent andtherewas
no duplicationof buildings, let alone duplicationmore thanten timesover. Thisproblemwith the present
designismostacutein thefour duplexesin a group closestto High Street,whichwould bethemostvisible
portion of the developmentfrom the street. The lack of any differentiation in the exteriordesignsof the
duplexescreatesamonotonous,“cookie cutter,”mass-producedandthusnon-historicaleffect.

We suggestedthat the owner and architectconsiderdifferentiating the size and exterior designsof the
proposedbuildings, to improve their historiccharacter. We encouragedalteringrooflines andconsidering
morethanonestyle for a projectof this sizeandnumberof buildings. Wealso suggestedtheproponentsof
thedevelopmentconsidertheDavisPlaceprojectasan exampleof morehistorically appropriatedesign.

The HDC would be happyto consult informally on designissueswith the Selectmenor developerif and
whenthisprojectmovesforward.

Sincerely,

~ndig
istoric District Commission

cc. GeorgeDimakarakos
HDC
GanyRhodes
(all by email)
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John Murray

From: Ann Sussman
Sent: Thursday, September 06, 2007 10:47 AM
To: Lauren Rosenzweig
Cc: Design Review Board; Manager Department; Dore’ Hunter
Subject: RE: Fenton - South Acton development

Lauren,
Sony for the error re: 4Gb someone started calling it that in the meeting.. so it sUpped in,
All wanted to report is that a number of members of various committees who have seen the new South Acton
project, including members of PB, HDC & DAB~,expressedserious concern about its layout, design and poor
quallity.
We knew, technically, that Mr. Fenton could proceed with it.
We wondered if you knew about this publlc concern?
As the Chair of the DAB, do not feel it is my role to call Mr. Fenton unless directed to do so by the Board of
Selectmen or one of its members.

Best,

Ann

978 790 7776

From: Lauren Rosenzweig [mailto:lsrS7@comcast.netj
Sent: Thursday, September 06, 2007 10:28 AM
To: annsmail@pipeline.com
Cc: drb@acton-ma.gov;manager©acton-ma.gov;DoreHunter@aol.com
Subject:RE: Fenton - South Acton 40b

Hi Ann,

Thanks for your e-mail. Firstly, this project is not a 4GB, It is a residential project allowed by right in the South
Acton Village zoning district, The Planning Board supported granting sewer connection for this revised project
because they feel that denser residential development in the vicinity of the train station and the businesses in the
South Acton Village represents the essence of Smart Growth, The residents will give a much needed boost to the
local business ventures, and the project is likely to attract people who wish to be able to walk to a train station to
get into Boston or Cambridge to work,. The Selectmen felt that the current project had not been vetted with the
HDC and had other concerns that in order to grant sewer connection the project should be providing a similar
level of public good as the previous special permit project for which the Selectmen had approved the sewer
connection, Mr. Fenton agreed to go back and meet with the HDC. When Terra called me after she attended the
HDC meeting on Sept, 4th she thought more design input was needed. I suggested she discuss her concerns
with the DAB committee.., I assume that your e-mail is in response to that discussion,

To give you some history---Mr. Fenton went through much process to get his original plan approved, which was a
special permit to build apartments in a mill-type multi-stoiy building on the old Waite Co. building footprint, with a
Victorian looking duplex along the High Street frontage. The planning included extensive meetings with the HDC
because given its nearness to the Historic District the Board of Selectmen were concerned that it be compatible
with the rest of the character of the South Acton Vlllage. Due to circumstances beyond his control, the project
became economically unfeasible, The façade he is using on the duplex buildings is the one that they approved,
albeit in a different configuration. I was not at the HDC meeting September

4
th, but Terra reported to me by

telephone that their suggestion to him when he went back with his current plan was that he vary the facades so
they don’t all look identical, but stay within the Victorian feel of the South Acton village, I understand that your
committee would like to give further input, but it is out of your jurisdiction which is limited to commercial properties,
The zoning allows Mr. Fenton to build this project by right, What is at issue is the permit for sewer hook-up. As I

9/6/2007
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told Terra, if you as individuals wish to attend meetings about sewer connection for the project and offer concrete
suggestions that you think might enhance the project, I feel that would be appropriate. Because the project is a
by-right project it is not subject to a public hearing. You are also free to contact Mr. Fenton as the chair and ask if
he would voluntarily like your input. What I as your liaison would want to avoid is any advice that would be in
conflict with the direction the HDC has given him, and also to avoid alienating the development community
because the committee is perceived as overstepping their bounds. As chair you might want to have a
conversation with Mr. Fenton and tell him your concerns, and see what his response is. Emphasize that you
know you don’t have jurisdiction, but you care very much how the village turns out, and you have professionals on
the committee that you think could be helpful. You can contact the Building Department to get his contact
information,

Sincerely,

Lauren S. Rosenzweig

From: Ann Sussman [mailto:annsmail©pipeline.com]
Sent: Thursday, September 06, 2007 8:23 AM
To: ‘Lauren Rosenzweig’
Cc: ‘Design Review Board’
Subject: re: Fenton - South Acton 40b

Hi Lauren,

At the DAB meeting yesterday, the board expressed some concernabout the newly revised 40b project Mr.
Fenton is proposing for South Acton. This is no longer the “mill building”, Mr Fenton originally proposed for the
industrial-type site over a year ago, but a series of cookie-cutter town houses. While technically “legal”, there is
some concern voiced on the part of individual DAB members as well as members of the PB and the HDC, that
this new proposal does not enhance the character of the area, or promote the look & feel of a revitalized south
acton village the way we would hope — or the way the former project might have.

The DAB would be very willing to discuss this project with Mr. Fenton. We have not met with him formally nor
have we officially reviewed the project to date. We also have not invited him to visit the board as of yet, because
technically he is under no obligation to do so.

Please advise: could the selectmen recommend that he visit the DRB?

We could also submit a letter (email) of concern to the Board of Selectmen as a whole before the BOS hears!
approves the project.

Thanks.

Ann

978790 7776
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