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BY AND BETWEEN

THE TOWN OF ACTON

AND

AC~~TO~N~~ ~MMUN~~~iTY~

TELE VISION, INC.

This Agreementis madethis day of March, 2010, by and betweenthe Town of Acton,

Massachusetts,a municipal corporation,(hereinafteralso referredto asthe “Townt) acting throughits

Boardof Selectmen(also referredto asthe“Issuing Authority” in the cable licenseswith Comcastof

MassachusettsIII, Inc., and Verizon New England,Inc.), and Acton CommunityAccessTelevision,

Inc., (hereinafteralso referredto as“ACAT”), a nonprofitcorporationduly establishedunderthe laws

of theCommonwealthofMassachusetts,who agreeasfollows

RECITALS:

WHEREAS, the Town of Acton (hereinafteralso referredto asthe “Town”) granteda Cable

Television RenewalLicenseto Comcastof Massachusetts,III, mc, (hereinafteralso referredto as

“Comcast”) for anAmended/Restatedtermfrom December21, 2009throughJune28, 2010and a ten

(10) year termfrom June29, 2010, throughJune28, 2020, and alsogranteda CableTelevisionFinal

Licenseto Verizon New England,Inc., (hereinafteralso referredto as “Verizon”) for a fifteen (15)

yeartermfrom October3, 2006, throughOctober2, 2021. (Referencesto Comcastand/orVerizon in

this Agreementshall apply to anyandall transfereesor successorsto Comcastand/orVerizon);

WHEREAS, the respectivecabletelevision licensesreferencedaboveprovide to the Town

certain public, educational and government(“PEG”) Access•Channels(hereinafterreferred to as

“AccessChannels”),togetherwith funding and support to the Townand/orits designee(i.e. an access

corporation)for PEGAccessoperations,facilities and equipment(hereinafterPEG Accessshall be

referredto as“Access”);
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WHEREAS, ACAT has stated its interest in providing Access programming, services,

facilities andequipmentto theTown, its residents,andActon institutionswho substantiallysubscribe

to the purposesof the Corporation(collectively hereinafteralso referredto as “AccessUsers”).The

term “AccessUsers” asusedin this Agreementshall meanActon residents,and personsassociated

with a Acton businessor organizationwho have complied with and have successfullycompleted

ACAT’s reasonablerequirementsfor membershipandtraining;

WHEREAS, theTown,pursuantto andconsistentwith its authorityasamunicipalcorporation

anda cablefranchising/licensingauthorityunderapplicablefederalandstatelaw, andtheprovisionsof

Article 6 of the License, enters into this Agreementfor the provision by ACAT of PEG Access

programming,services,facilities and equipmentto the Town andAccessUsers,pursuantto the terms

ofthis Agreementandapplicablelaw;

NOW THEREFORE, in considerationof the mutualpromisesand covenantssetforth herein,

thepartiesagreeasfollows:

SECTION 1. PURPOSEOF AGREEMENT

The purposeof this Agreementis for the provision of PEG Accessprogramming,services,

facilities andequipmentpursuantto thetermsofthisAgreementandapplicablelaw.

SECTION 2. TERM

(a) TheAgreementshallbe for a five (5) yearterm,commencingon _____________ , 2010

and running through and until ____________________, 2015, unlessearlier terminatedas provided

herein. This Agreement may be extended by a written instrument signed by the authorized

representative(s)ofbothparties.

(b) ACAT shall, at least six (6) monthsprior to the expiration of the five (5) yearperiod

referencedin Paragraph(a) above,give the Board of Selectmenwritten notice of its requestto renew

this Agreementfor an additional term to June28, 2020. In responseto a written notice of requestto

renewfrom ACAT, the Boardof Selectmenshall,within sixty days(60)daysof receiptof said notice,

provide a written responseto ACAT as to whether it is willing to renew this Agreement. If, as

evidencedby the written noticesof ACAT and a written responseof the Board of Selectmen,both
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partiesareinterestedin renewingthis Agreement,thepartiesshallnegotiateto seeif anagreementcan

be reachedto so renewsaid Agreementon termsagreeableto bothparties. Failureof the Board of

Selectmento providea written responseshall not result in any automaticrenewaloftheagreement.

SECTION 3. SCOPE OF SERVICES - PEG ACCESSPROGRAMMING, SERVICES,
FACILITIES AND EQUIPMENT

ACAT shall provide Public, Educational,and GovernmentAccess programmingservices,

facilitiesandequipmentto theTownofActon andAccessUsers,consistentwith thefundsprovidedto

ACAT pursuantto this Agreementandthereasonableavailabilityof accesspersonnel,contractorsand

volunteers,andin accordancewith applicablelaw andtheoperationof a Section501(c)(3)tax exempt

organization.Said Accessprogrammingshall include Public, Educationaland GovernmentAccess

programming.The services,facilities and equipmentprovidedby ACAT shall be providedto Access

Userson anon-discriminatorybasis.

ACAT shall adopt reasonablerules and regulations regarding its financial operations,

membership,use of the accessfacilities, equipmentand servicesby Authorized Users, training

requirements,andthefrequencyandschedulingof programming. ACAT shall periodicallyreview,on

no less than an annual basis, its Policies and Procedures.Said Policies and Proceduresshall be

distributedto all ACAT employeesandvolunteers.Employeesandvolunteersshallcomply with such

Policies andProceduresat all times. An updatedcopyof thePoliciesandProceduresshallbe provided

to theBoardof Selectmenasamended.

The Accessprogramming,services,facilities and equipmentshall, consistentwith the funds

availableto ACAT, includethefollowing responsibilities:

(a) Schedule,operateandmaintainthePublic,EducationalandGovernmentAccessChannels

(hereinafteralsoreferredto asthe“AccessChannels”providedin accordancewith therespectivecable

licenses.

(b) All programming on the Access Channelsshall comply with applicable laws and

regulations.The GovernmentAccessChannelshall not be usedfor Public Accessprogrammingor

programmingunrelatedto GovernmentAccess,unlessotherwiseauthorizedin writing by theBoardof

Selectmen. If the AccessChannelusedto cablecastEducationalAccessProgrammingis dedicated

solely for EducationalAccessprogramming,it shall not be usedfor Public Accessprogrammingor

programmingunrelatedto EducationalAccess.
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(c) All Public Accessprogrammingshall requirean Actonsponsor,which maybe ACAT, by

and throughits Boardof DirectorsorStaff

(d) Responsiblymanagethe annualfundingprovidedto and raisedby ACAT, including the

fundingprovidedpursuantto this agreement;

(e) Operateand maintainan Accessstudio in Acton, and purchaseand/or leaseequipment

with the funds provided to and raisedby ACAT, including the funding provided pursuantto this

agreement;

(f) Conduct outreach and recruitment efforts and activities to increasemembershipand

AccessUsers;

(g) Conduct training programs in the skills necessaryto produce quality PEG Access

programming.This trainingshall includebothgroupandindividual training Bothpartiesacknowledge

the importanceof a sufficient amount of quality Accesstraining to producequality PEG Access

programmingandto providetheskills neededfor aqualityPEG Accessprogram.

(h) Provide technical assistanceto Access Users, using Access Corporation staff and

volunteers;

(i) Provideaccessto productionandpost-productionequipmentfor AccessUsers;

(j) Establishrules, proceduresand guidelines(including written AccessUser agreements,

which shall be required for all AccessUsers) for useof the PEG AccessChannels,facilities and

equipment;

(k) Support the production and promotion of educational, cultural, informational

programming and other programs of interest to Access Users and viewers; and encouragethe

developmentoflocally producedprogramming.

(1) Cablecastall public meetingsof the Acton Board of Selectmenand the Acton Town

Meeting, unlessotherwiserequestedby the respectivegovernmentbody or unableto do so due to

circumstancesbeyondthereasonablecontrolofACAT (theobligationto cablecastthesemeetingsshall

remainregardlessof the specific amount of funding available to ACAT), and suchother Town of

Acton meetings(and meetingsof other local or regional governmentalbodies, if any, in which the

Townof Acton is represented)asrequested,uponreasonablenotice,by the Board of Selectmenor its

designeeconsistentwith the fundingprovidedACAT pursuantto this Agreementandthe reasonable

availability of Accesspersonnel,contractors,and/orvolunteers.Reasonablenotice, which doesnot

haveto bewrittennotice,shall be deemedto be five (5) businessdays. If the requestedcoverageof a
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governmentmeetingis lessthanfive (5)businessdays,ACAT shall reasonablyattemptto complywith

suchrequest,working out any equipmentandstaffing schedulingto thebestof its ability. TheBoard

of Selectmenretainsthe right to establishpriority with respectto the cablecastingof government

meetings.ACAT shall comply with any lawful rules and reasonablerequirementsof the respective

governmentbody with respectto the cameraand soundcoverageof a meeting.Nothing containedin

this subsectionis intendedto interferewith the rights of any personto recorda governmentalmeeting

pursuantto theOpenMeetingLaw;

(m) ACAT shall be responsiblefor: (i) providing and installing PEG Accessequipment,

including camerasand cablecastingequipment at Acton Town Hall, and other such municipal

buildings asdesignatedby the Boardof Selectmen;and (ii) for providing any equipmentneededfor

“Educationaland Municipal AccessTo ResidentialProgramming”(“EMARP”) at the I-Net hub site

(currently at the Memorial Library), otherthan the EMARP equipmentwhich is the responsibilityof

theLicenseein the ComcastRenewalLicense. ACAT’s obligationpursuantto this Subparagraph(m)

shallbe consistentwith thefunds providedand availableto ACAT pursuantto this AccessAgreement.

TheBoard of SelectmenshallprovideACAT with adequateadvancednoticeof said equipmentneeds

andits request.ACAT andtheTown shallcooperatewith respectto reachingagreementregardingthe

provisionandinstallationof anysuchequipment.ACAT shallconsultwith the Boardof Selectmenor

its designeeprior to purchasingandinstallingsaidequipment.

(n) ACAT shall be responsiblefor the maintenanceand repair of all ACAT (and ACAT

provided)facilities andequipmentregardlessofwherelocated,includingACAT equipmentinstalledat

Town and or Schoolbuildings. (Also including EMARP equipment,but only at the at the I-Net hub

site (currentlyat theMemorial Library),.

(o) Should ACAT determinethat an audit by the Town of paymentsby a cable licenseeis

warranted,ACAT shallbe responsiblefor thefundingofanysuchaudit by theTown. Nothingherein

limits orotherwiserestrictstheright ofthe Town to conductsuchauditwithout funding by ACAT.

(p) Nothing in this agreementshall prohibit ACAT from entering into separateagreements

with the Acton Public Schoolsand/ortheActon-BoxboroughRegionalSchoolDistrict with respectto

programmingservices,facilities and equipmentfor the EducationalAccessChannel,howeverto the

extent that the provision of any such separateagreementis inconsistentor in conflict with this

Agreement,this Agreementshall remainin full forceand effect.
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(q) ACAT shall upon a timely requestof the Board of Selectmen,Town Manageror the

School Committeeprovideat no costto the Town a “DVD” (or otherappropriatemedia) copy of a

governmentmeetingpreviouslycablecastby ACAT, to theextentavailable;

(r) Accomplishsuchothertasksrelatingto the operation,schedulingand/ormanagementof

thePEGAccessChannels,facilities and equipmentasnecessaryandappropriate.

~ - - (s) ACAT shallservethe Town of Acton unlessthis MoU is amendedby agreementof both

partiesto includeotherTowns.

SECTION 4.

ACAT shalldevelopand enforcepoliciesandprocedureswhich promotethe useoftheAccess

channel(s)and makeprogrammingaccessibleto residentsand other Accessprogrammingviewers,

consistentwith such time, manner,and place regulations, including safe harbor provisions, as are

appropriateto providefor andpromotetheuseof PEGAccessChannels,equipmentand facilities.

SECTION 5. NON-COMMERCIAL PROGRAMMING

(a)All Accessprogrammingcablecastby ACAT shallbe non-commercial.

(b)Nothing in theAgreementshallprohibit ACAT from including an appropriateunderwriting

acknowledgmentbefore or after an Access program, to the extent otherwise not prohibited by

applicablelaw andor thetermsofacablelicense.

(c) ACAT maychargeareasonablefee for thefollowing services:

(i) servicescustomarilyprovidedto AccessUsersby a PEG accesscorporationfor a

fee;

(ii) servicescustomarilyprovidedto third partiesfor a fee, including copying (i.e. the

provision of DVDs or other video media of particularaccessprograms), to the

extent not otherwiseprohibited by applicable law, and exceptwhere ACAT has

agreedto providesuchservicesto the Town or its designeeswithout a fee asset

forth in this Agreement,including in Section3 above;

(iii) Underwritingfees;and

(iv) Membershipfee(s). Membershipfeesshallbe setat levelswhich encouragewide

public participation. ACAT shall include a provision for the waiver of duesfor

reasonsofreasonablydocumentedor evidencedfinancialorotherhardship.
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SECTION 6. COPYRIGHT CLEARANCE

ACAT shall requireall usersto agreein writing that theyshallmakeall appropriateandlawful

arrangementsto obtain all requiredlawful rights to all material cablecastand clearancesfrom

broadcaststations,networks,sponsors,music licensing organizations’representatives,and/orwithout

limitation from the foregoing, any and all otherpersonsasmay be necessaryto transmit its or their

~~~~~~~ material over the PEG accesschannelsthat are operatedand managedby ACAT. ACAT

shallmaintainfor three(3) yearsfor theTown’s inspection,upon reasonablenotice,copiesof all such

useragreements.

SECTION 7. FUNDING AND EQUIPMENT OF THE ACCESS CORPORATION

(a) TheTownshallprovide ACAT with thefollowing operationalfunding:

(i) TheTown shall, within thirty (30)daysof the executionof this AccessAgreement,

providea paymentto ACAT in the amountof Two HundredOneThousandNine

Hundred Fifty-Six Dollars ($201,956)from Accessoperating funding payments

paidto theTown by Verizon prior to January1, 2010, plustheThirty-Six Thousand

Two HundredSixty Dollar ($36,260)February 15th 2010 operatingpaymentpaid

by Verizon, pursuantto Section 5.4 of the Verizon License, for a total of Two

HundredThirty-Eight ThousandTwo HundredSixteenDollars ($238,216).

(ii) ACAT shall within thirty (30) daysof receiptof the Two HundredThirty-Eight

Thousand Two Hundred Sixteen Dollars ($238,216) payment, referencedin

Section 7(a)(i) above, provide the Town with a check in the amount of Ten

ThousandDollars ($10,000)to be placed in a special Town accountfor cable

license administration(“cable licenseadministrationfund”). Said funds maybe

usedfor cablelicenseadministrationpurposesonly. TheTown shall, if requested

in writing by ACAT, provideACAT with any public recordsof suchexpenditures.

If the funding in said cable licenseadministrationfund falls below Six Thousand

Dollars ($6,000) at any time, the Town may so notify ACAT in writing, and

ACAT shall, no later than ninety (90) daysafter suchwritten request,provide

additional funding to the Town for this fund so asto replenishsaid fund to the

original amount. Thecablelicenseadministrationfund amountmaybe increased
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to Fifteen ThousandDollars ($15,000) if deemednecessaryby the Board of

Selectmen.

(iii) Accessoperatingfunding shall be providedquarterlyto ACAT by theTown,within

thirty (30)daysofreceiptof therespectivequarterlypaymentby theTown from the

respectiveLicensees.All suchquarterly Accessoperatingfunding receivedby the

Town shallbe providedto ACAT, subjectto thetermsofthis Agreement.TheTown

shall provideACAT with any supportingdocumentationprovidedto the Town by

thecablelicenseewith its operatingpayment.

(iii) The Town shallprovide ACAT with PEG Accessoperatingfundingprovidedby

any future additional cable licenseein an equitablemanner,consistentwith the

Accessoperatingfunding providedherein to ACAT in the Comcastand Verizon

Licenses.Thepartiesagreeto makea good faith attemptto amendthis Agreement

within a reasonabletime after the Town grants anynew cable license,in order to

effectuateanddocumentthe intent of thisprovision.

(b) The Town shall provideACAT with the capital funding amountof OneHundredFifty-

ThousandDollars ($150,000)receivedby theTown from Verizonin November2006, plus theThree

Hundred ThousandDollar ($300,000) capital paymentreceived from Verizon in February 2010,

pursuantto Sections5.3(i) and (ii) of the Verizon License,plus the Two HundredThousandDollar

($200,000)capitalpaymentreceivedfrom Comcastin February2010, pursuantto Section6.5 of the

ComcastRenewalLicense. This total of Six HundredFifty ThousandDollars ($650,000)shall be paid

to ACAT within thirty (30) daysof the executionof this Agreement. Going forward, all capital

funding received from Comcastand/or Verizon, pursuantto Section 6.5 of the ComcastRenewal

Licenseand Section5.3 of the VerizonLicense shallbeprovidedto ACAT within sixty (60)daysof

receiptof the respectivepaymentsfrom therespectiveLicensees,subjectto satisfactoryperformance

by ACAT as determinedby the Board of Selectmenbasedon a review which includes,but is not

limited to, considerationof the performancereviews referenced in Sections 12 and 13 of this

Agreement.

(c) The Town and ACAT shall negotiate,in good faith, an equitableamount of Access

Capital fundingthat shallbeprovidedto ACAT from thePEGAccesscapitalfundingprovidedby any
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future additionalcable licensee. In lieu of the Town providing said funding to ACAT, the Board of

Selectmenmay,in its discretion,instructsaid cablelicensee,in writing, to makesaidAccesspayment

directly to ACAT. Thepartiesagreeto makea good faith attemptto amendthis Agreementwithin a

reasonabletime afterthe Town grants anynewcable license,in orderto effectuateand documentthe

intentof this provision.

(d) ACAT shall be responsiblefor the maintenanceand repair of all ACAT facilities and

equipment.

(e) If requestedin writing by theTown, ACAT shall,within a reasonabletime, not to exceed

thirty (30) days,providean inventory(including modelsand serialnumbers)of all equipmentvalued

overThreeHundredDollars($300)acquiredand/orownedby ACAT.

(f) To securethe obligationsof ACAT pursuantto this Agreement,including,but not limited

to theobligationspursuantto Section7(g)below, ACAT herebygrantsthe Towna securityinterestin

all equipmentor property, real or personal,purchasedwith funding pursuant to this Agreement.

ACAT agreesto takeall stepsreasonablyrequestedby the Town to perfectand enforcethe Town’s

security interest, including the execution and processingof financing statementsand continuation

statementsunder the Uniform Commercial Code. The Town agreesto subordinateits interest, if

necessary,to financethe purchaseof equipmentor propertyif deemedreasonablynecessaryby the

Town. Thesubordinationshallonly bewith respectto the specific equipmentor propertythat ACAT

finances. A determinationby the Town not to invoke its rights to securityinterestspursuantto this

Section7(f) shall not affect the obligationof ACAT to return the subjectequipmentand fundsto the

Town(or its designee)pursuantto Section7(g)below. To furthersecureits obligationspursuantto this

Section7 asdescribedabove,ACAT shall take suchreasonableactionsasrequestedby theBoard of

Selectmenor its designeewith respectto any fundsprovidedto ACAT by the Town and which have

not as of that time beenexpendedby ACAT, including, but not limited to, listing the Town as a

beneficiaryon any suchaccountholdingsuchfunding.

(g) Upon the dissolutionof ACAT, the terminationof this Agreement,the expirationof this

Agreementwithout a renewalagreement,the expiration of the cable license(s)by the Town with a

cableoperator(s)without provision for the continuedfunding of Accessthereafter,or any otherevent

that would put the funding, equipmentor property (real or personal)provided to ACAT pursuantto

this Agreementor purchasedby or for ACAT from fundsprovidedpursuantto thisAgreementat risk,

ACAT shall, if requestedat any time in writing by the Town, return to the Town or to one or more
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charitableor educationalinstitutionsor organizationsselectedby the Board of Selectmenandcreated

andorganizedfor nonprofitpurposessimilar to thoseof ACAT (which qualifies/qualifyastax exempt

pursuantto §501(c)(3)oftheInternalRevenueCodeorthe correspondingsectionofany future federal

tax code) all funding, equipmentor property(real or personal)providedto ACAT pursuantto this

Agreementor purchasedby or for ACAT from funds providedpursuantto this Agreementand all

unexpendedfundspreviouslyprovidedto ACAT pursuantto this Agreement.At the option of the

Town said equipment and/or funds shall, upon the occurrenceof one of the above referenced

contingencies,be providedby ACAT to such organization(s)designatedby the Town to manage

access,which shall at that time qualify asa tax exemptorganization(s)underSection501(c)(3)of the

InternalRevenueCodeorthecorrespondingsectionofany future federaltax code.

SECTION8. ACCESSSTUDIO

(a) ACAT shallbuild out, equipandoperatean Accessfacility/studio(hereinafterreferredto

asthe “Access studio”) consistentwith the funds providedand availableto ACAT pursuantto this

AccessAgreementand otheravailable funding. The Accessstudio shall comply with all applicable

lawsand regulations.

(b) When the Accessstudio is operational,ACAT shall establishreasonableand regular

studio hours,with the specific hoursbaseduponthe reasonableneedsof AccessUsers. ACAT shall

inform the public, throughcablecaston the Public AccessChannel,of the days and hourswhenthe

studio will be open and availablepursuantto the regularscheduleand, in addition, if the studio is

available,by arrangementuponreasonablerequest

(c) The Accessstudio shall be for the exclusiveuseof ACAT staff and AccessUsers for

productionandtraining in keepingwith themissionofACAT definedin Section3, above.TheAccess

studio shallnot be usedfor any otherpurposeor for thebenefitof anypersonsotherthanAccessUsers

or personswhosespecificuseof thestudio benefitsPEGAccessin Acton, unlesssuchuseis: (i) in the

interestofACAT andtheTownof Acton andits residents;(ii) authorizedby theBoardof Directorsof

ACAT; and(iii) is reasonablylimited in its natureandduration
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SECTION 9. GOVERNANCE OF ACCESS CORPORATION

ThegovernanceofACAT shallcomply with thefollowing requirements:

(a) The Bylaws shall be similar to otherAccesscorporationsand shall meet the legal and

ethicalstandardsof the Commonwealthof Massachusettsand any otherregulatory authoritieshaving

oversightofMassachusettsnon-profitand federal501(c)(3)corporations.

(b) The Bylaws shall providefor a role of the Board of Selectmenin the future selectionof

theBoardofDirectors,eitherascurrentlyprovidedfor in ACAT’s Bylaws (i.e. theBoardof Selectmen

shall havethe right to formally submitnamesto the Nominating Committeewhenevera Board of

Directorsis to be selected)or asotherwiseagreedto during thetermof this Agreementby theBoardof

Selectmen.

(c) Meetingsof the membershipof ACAT and its Board of Directors shall be opento the

public exceptin those instanceswhere the respectivemembershipor Board, in good faith, deems

closureof all or someof the meetingto be in the best interestof the Corporation.ACAT is not a

governmentalbody andis not subjectto theMassachusettsOpenMeetingLaw.

(d) Notice of the regularmeetingsof the membershipand the meetingsof the Board of

Directorsshallbe timely cablecaston thePublicAccesschannelor its equivalent.

(e) The Bylaws shall include Conflict of Interestpolicies and procedures.(ACATis not a

governmentalbody andis not subjectto M.G.L. c.268A(the“StateEthics Law”).

(f) The Bylaws shall have policies prohibiting Directors and officers for receiving

compensationfor their servicesas Directors, with the exception for appropriatereimbursements

authorizedby theACAT Directors

(g) Neitherthe Boardof Directors,noranyofficer, shall takeany actionthat would result in

the denial or lossof tax-exemptstatusunderthe Section501(c)(3)or any otherapplicablesectionof

theUnitedStatestax code.

(h) The Boardof Directorsshall hire an executivedirectoror equivalentwho shall operate

the day to day operationsof the AccessCorporationin a professionalmanner,consistentwith the

standardof careof the operationof well operated,non-profit, accesscorporationsin similarly sized

Massachusettscommunities.

(i) All residentsof the Town of Acton, and all businesses,organizations,institutionsand

other entities located in or directly serving the Town shall be eligible for membership in the
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Corporation

SECTION 10. MONTHLY WRITTEN REPORT (FIRST YEAR ONLY)

For one (1) yearfollowing thetransferofthe initial fundingby theTown to ACAT, pursuantto

this Agreement,ACAT shall provide a bi-monthly report to the Board of Selectmenand/or its

designee,regardingthe statusand progresswith respectto the currentand future provisionof Access

-- operationsand Accessprogrammingin Acton.

SECTION 11. ANNUAL REPORT

At leastonceeachcalendaryear, ACAT shall submit to the Town a written annualreport

(togetherwith anelectroniccopy) whichshallcontain,ata minimum,thefollowing information:

(a) A summaryofprogrammingand servicesprovided;

(b) A list of futuregoals;

(c) A currentandcompletelisting of ACAT’s BoardofDirectors;

(d) A completecurrentinventoryof all equipmentover$300 in value;and

(e) A year-endfiscal audit or review,asrequiredby Section14(a)(iii), below.

SECTION 12. UPDATE MEETING BETWEEN TOWN AND ACATIPERFORMANCE
REVIEW BY BOARD OF SELECTMEN

(a) When requestedby the Board of Selectmen,ACAT shall meet with the Board of

Selectmenand/or its designee.The purpose of said meeting shall include reviewing ACAT’s

compliance with the terms and conditions of this Agreement, and hearing comments and/or

suggestionsfrom theTown andthepublic.

(b) The Board of Selectmenand/or its designeeshall have the right to questionACAT

regardingany aspectof its performanceunder this Agreement.ACAT shall fully cooperatewith the

Board of Selectmenor its designee,and shall produce,at its cost, suchdocumentsor othermaterials

relevantto suchreview and evaluationas are reasonablyrequestedby the Town. Membersof the

publicmaysubmit commentsduringsuchreviewhearing,eitherorally or in writing, at thedirectionof

theBoardof Selectmenor its designee.

(c) ACAT shall provide notice of all such performanceevaluationhearingsby periodic

messageson thePublicAccesschannel.
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(d) Nothing in this Sectionshall prohibit the Town of Acton from requestingthat ACAT

attendothermeetingsor hearings,or compellingtheattendanceby ACAT throughany lawful means.

SECTION13. PERFORMANCEREVIEW BY THIRD PARTY

No morethantwo (2) timesduring thetermofthis Agreement,ACAT shall, if requestedby the

- Townof Acton throughits Board of Selectmen,be requiredto engageor retaina personor entity that

is knowledgeableand experiencedin PEGAccessoperationsin the Commonwealthof Massachusetts

to conduct a performancereview of ACAT’s operations,the cost to be borne by ACAT. Upon

completion, ACAT shall submit a copy of the performancereview to the Board of Selectmen. If

requested,in writing, by theTown, ACAT shallmeetwith theBoardofSelectmenor its designee(s)to

discusstheperformancereview. ACAT shall reasonablycooperatewith the Town to implementthe

changesrecommendedby theperformancereviewandendorsedby theBoardof Selectmen.

SECTION 14. RECORDS AND AUDIT.

(a) ACAT shall maintain all necessarybooks and records, in accordancewith generally

acceptedaccountingprinciples.Additionally, ACAT shall:

(i) implementeffective internalfinancial and operatingcontrolsfor the efficient useof

all fundsandotherresourcesprovidedpursuantto this Agreement;

(ii) maintain all necessarybooks and records, in accordancewith generallyaccepted

accountingprinciples;

(iii) havea year-endfiscal audit or review, preparedby an independentcertifiedpublic

accountant.(A fiscal audit(ratherthana review) shall beperformedif: (a) required

by applicable law or regulation, or (b) if requestedin writing by the Board of

Selectmenno later than the end of the fiscal year. Nothing hereinshall limit the

contractualauthorityoftheTownpursuantto Sections14(b)and 14(c) below.

(iv) make timely paymentas due to personsand entitiessupplying labor, materialsor

servicesto ACAT for any purposeunderthis Agreement;and

(v) maintain generallyacceptedbusinessand accountingpracticeswith respectto its

operationsand investments,financialoversightandmanagement;
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(b) Upon requestof the Board of Selectmenor its designee,ACAT shall, at a reasonable

time(s) during normal businesshours,make availableany or all of its recordswith respectto all

matterscoveredby thisAgreement.

(c) The Town shall, at its cost, havethe right to havethe financial booksand recordsof

ACAT Accessreviewedby a qualified individual or firm. Nothinghereinshallbe deemedto diminish

the responsibilityof ACAT, if any, underapplicablelaw or regulation,with respectto any financial

recordkeepingor financial statementand/oraudit requirements.Copiesof any suchfinancialrecords,

statementsor audits shall be providedto the Town upon requestof the Board of Selectmenor its

designee.

(d) All capital equipment(including furniture) obtainedby ACAT will be inventoriedand

permanentlymarked,andan inventory,including invoice numbers,maintainedandupdated.

SECTION 15. INDEPENDENT CONTRACTOR

It is understoodand agreedthatACAT is an independentcontractorandthatno relationshipof

principal/agentor employer/employeeexistsbetweenthe Town and ACAT. If in the performanceof

this Agreement any third personsare employedby ACAT, such personsshall be entirely and

exclusivelyunderthecontrol, directionand supervisionof ACAT. All termsofemployment,including

hours,wages,working conditions,discipline,hiring anddischargingor anyothertermof employment

shallbedeterminedby ACAT andtheTown shall haveno rightor authorityoversuchpersonsor terms

ofemployment.

SECTION 16. ASSIGNMENT AND TRANSFER

Neitherthis Agreementnorany interestor responsibilityhereinshallbeassignedor transferred

by ACAT, exceptasexpresslyauthorizedin writing by theTownthroughits Boardof Selectmen.

SECTION 17. FUNDING FROM OTHER SOURCES

Nothingin this Agreementshallprohibit ACAT from obtainingfunding from othersourcesin a

lawful manner,including,butnot limited to, fundraisingactivities andsponsorships.
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SECTION 18. INDEMNIFICATION OF TOWN BY ACAT

ACAT shall indemnify, defend, and hold harmlessthe Town, its officials, employees,

volunteersand agentsfrom and againstany and all claims, suits, actions,causesof action, losses,

damages,or liabilities of any kind, natureor description,including, paymentof all attorneys’feesand

litigation costsandexpenses,broughtby anypersonor personsfor or on accountof any loss,damage

or injury to person,propertyor any other interest, tangible or intangible, or deathsustainedby or

accruingto any personor persons,howsoeverthesamemaybe caused,directly or indirectlyor arising

or resultingfrom anyallegedact(s)or omission(s)ofACAT, its officers,employees,volunteers,agents

or subcontractorsfrom or with respectto the performanceof this Agreementor arising from or in

connectionwith any claims, lossor damageto personor propertyarisingout of the failure to comply

with any applicablelaws, rules, regulationsor other requirementsor ordersof local, stateor federal

authorities, for claims of libel, slander, invasion of privacy, or infringement of common law or

statutory copyright, or for breachof contractor other injury or damagein law or at equity which

claims, directly or indirectly, resultfrom ACAT’s useof channels,funds,equipment,facilities or staff

grantedunderor obtainedpursuantto thefunding from this Agreement.As to any matterarisingunder

this indemnityprovision,theTown reservestheright, but not theduty, to selectcounselof its choiceto

representits interests.This indemnificationrequirementshall survivethe terminationor expiration of

this Agreement.

SECTION 19. INSURANCE

ACAT shall,unlessotherwisedirectedin writing by theTown,obtainandmaintainin full force

andeffectat all timesduringthetermofthis Agreementall insurancerequiredbelowby this Section.

(a) CommercialGeneralLiability Insurance- Commercialgeneralliability insurancepolicy,

including protective liability, completedoperationsand broad form contractual liability, property

damage and personalinjury coverage,with a minimum coverage limit of One Million Dollars

($1,000,000)per occurrenceand Two Million Dollars ($2,000,000)aggregate.Said policy shall also

include tenant legal liability for property damage,if requestedby the Town of Acton. The Town

reservesthe right to increase these minimum coverage amounts up to Two Million Dollars

($2,000,000)peroccurrenceand ThreeMillion Dollars ($3,000,000)aggregateif circumstancesand/or

riskswarrant.
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(b) Motor VehicleLiability Insurance- Automobile liability insurancefor owned,leasedor

rentedmotorvehiclesin the amountof Five HundredThousandDollars ($500,000)combinedsingle

limit.

(c) BusinessPersonal Property Insurance - Business personal property insurancefor

facilitiesand equipmentin theamountof replacementcost.

(d) Workers’ Compensation- Workers Compensationin the minimum amount of the

statutorylimit if andwhenACAT hasan employee.

(e) Cablecaster‘s Errors and OmissionInsurance - The AccessCorporationshall obtain

errors and omissioninsuranceto cover the contentof productionswhich are cablecaston an Access

Channelto include, at minimum, the following areas: libel and slander;copyright or trademark

infringement; infliction of emotional distress,invasionof privacy; plagiarism;misuseof musicalor

literary materials. This policy shall not be required to cover individual Access producers.The

minimumamountof said insuranceshallbe OneMillion Dollars($1,000,000).

(f) Thefollowing conditionsshall apply to theinsurancepoliciesreferencedabove:

(i) TheTownshallbe namedasan additionalinsuredon all aforementionedinsurance

coveragesto the extent allowed by law, other than the workers’ compensation

policy. Thepolicies shallprovide that no cancellation,materialchangein coverage

or expiration may be affectedby the insurancecompanyor ACAT without first

giving the Town thirty (30) dayswritten notice prior to the effective dateof such

cancellationor changein coverage;

(ii) Such insuranceshall be primary with respectto any insuranceor self-insurance

maintained by the Town and shall not call on the Town=s insurance for

contributions;

(iii) Such insuranceshall be obtainedfrom producersauthorizedto transactinsurance

businessin the Commonwealthof Massachusettsand, unlessotherwiseagreedto in

writing by the Town, shall be provided by an insurancecarrier(s)licensedto do

businessfor the coverageprovidedin the Commonwealthof Massachusettsby the

MassachusettsDivision ofInsurance;

(iv) Thecoverageamountsset forth abovemaybe met by a combinationof underlying

and umbrellapolicies so long as in combination the limits equalor exceedthose
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requiredhereinand follow the sameform. (Any umbrella policy shall cover all

underlyingliability insurance,includingmotorvehicleliability insurance);

(v) Thecostof suchinsurance,including all premiumsand deductibles,shall be borne

by ACAT;

(vi) The partiesshall periodically review the insurancecoverageand coveragemounts

requiredaboveto determinewhethersaid insuranceadequatelyprotectstheparties

and is costeffectivegivenavailablefundingpursuantto this Agreement;

(vii) The failure of ACAT to maintain the insurancerequiredhereinshall be groundsfor

theTown to suspendor terminatethis Agreementimmediately,without resort to the

terminationproceduresprovidedin Section20 below,provided,however,that if any

requiredinsurancemaintainedby ACAT is terminatedthroughno fault of ACAT,

thenACAT shallhavethirty (30)dayso obtainreplacementinsurancethat complies

with this Agreementbefore the Town may suspendor terminatethis Agreement;

and

(viii) If the Town’s ownminimumcoverageamountfor anyof the insurancereferenced

aboveis higherthanthatrequiredhereinof ACAT or otherwiseincreases,theBoard

of SelectmenmayrequireACAT to increaseits correspondinginsurancecoverage

within twelve (12)monthswrittennotificationby theBoardof Selectmento ACAT,

unlesssuchincreasedinsurancecoverageis commerciallyunavailableor available

only at an unreasonablecostto ACAT.

(g) Directors’ and Officers’ Liability Insurance- ACAT shall obtain directors’and officers’

liability insurancefor its directorsandofficers.

SECTION 20. COMPLIANCE WITH LAWS AND REGULAT IONS

ACAT shallbe governedby, operatedin accordancewith, andcomply with all applicablelaws

and regulations.

SECTION 21. TERMINATION OF AGREEMENT - TRANSFER OF ASSETS

(a) The Town, through its Board of Selectmen,shall have the right upon thirty (30) days

writtennoticeto ACAT to terminatethis Agreementfor:

(i) Malfeasance,misfeasance,misappropriationor wasteof fundsprovidedpursuantto

thisAgreement;
17



(ii) Lossof (or failure to obtain in a reasonabletime) 501(c)(3) statusby ACAT;

(iii) ACAT filing a petition of bankruptcy,or for receivershipor reorganization,has

filed anyotherpetition underthebankruptcylaw, or hastakenor committedan act

- preparatory to the filing of any such petition, has become insolvent or has

committedanyotheractofbankruptcyor insolvency,or hasa substantialportionof

- its assetsassessedfor thebenefitofcreditors;

(iv) The lossofa substantialportionof PEGAccessfundingasa resultof a changein

the financial terms of a cable license, a changein the statusof a cable service

licenseeor achangein law.; or

(v) For any material breachof a materialprovision of this Agreementby ACAT, as

furtherdescribedin thisSection20 below.

(b) ACAT may avoid termination by curing any suchbreachwithin thirty (30) days of

written notification or such longer time asthe Board of Selectmendetermines.Upon a third (3’~)

materialbreachby ACAT overthecourseof atwenty-four(24)monthperiod,theTown mayterminate

the Agreementuponwrittennoticeprovidedwithoutany cureperiodaslong assaidnoticeis provided

within ninety (90)daysafterthematerialbreach(eachday amaterial breachcontinuesshallbe deemed

to be an actionableday for purposesofthis requirementto terminatewithin said90-dayperiod).

(c) ACAT shallhavethe right uponsixty (60) dayswritten noticeto the Town to terminate

this Agreementfor materialbreachof any material provision of this Agreementby the Town. The

Townmayavoidterminationby curingany suchbreachwithin saidsixty (60) day period.

(d) All written noticesof terminationshall include a reasonablydetaileddescriptionof the

allegedbreach.

(e) See Section 1 9(f)(vii) for suspensionor terminationas a result of ACAT’s failure to

maintaintherequiredinsurance.

(f) See Section 7(f) and (g) above regardingsecurity interests,return of funds, return of

equipment,real property, fixtures, contracts,leases,depositaccountsor other assetsreceivedby or

purchasedby ACAT with fundsreceivedpursuantto this Agreement.
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SECTION22. MISCELLANEOUSPROVISIONS

Section22.1 EntireAgreement/Amendment

This instrumentcontainsthe entire agreementbetweenthe parties,which supersedesall prior

agreementor proposalsexceptas specifically incorporatedherein,and cannotbe changedorally, but

only by a written instrumentexecutedby bothparties(with the Boardof Selectmensigning on behalf

oftheTown).

Section22.2 Cooperation

Each party agreesto cooperatewith the other party to carry out the provisions of this

Agreement.

Section22.3 Captions

Thecaptionsto sectionsthroughoutthis Agreementareintendedsolely to facilitatereadingand

referenceto thesectionsandprovisionsof theAgreement.Such captionsshallnot affect themeaning

or interpretationof theAgreement.

Section22.4 Liability ofTownOfficialsand Employees

To the fullest extentpermittedby law, no official, employee,agentor representativeof the

Town shall be individually or personallyliable on or for any obligation of the Town under this

Agreement.

Section22.5 Warranties

ACAT warrants, representsand acknowledgesthat as of the date of execution of this

Agreement:

(a) ACAT is duly organized,validly existing and in good standingnon-profit corporation

under the laws of the Commonwealthof Massachusettsand is actively seekingapprovalfrom the

InternalRevenueServiceasa 501(c)(3)charitablecorporation.

(b) ACAT has the requisitepower and authority under applicable law and its articles of

incorporationandby-laws,is authorizedby resolutionsof its Boardof Directorsor, andhassecuredall

consentswhich are requiredto be obtainedasof the dateof executionof this AccessAgreementto
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enterinto andlegally bind ACAT to this Agreementandto takeall actionsnecessaryto performall of

its obligationspursuantto this Agreement;

(c) This AccessAgreementis enforceableagainstACAT in accordancewith the provisions

herein;and

(d) There is no action or proceedingspendingor threatenedagainstACAT which would

- interferewith its performanceof thisAccessAgreement.

Section22.6 ForceMajeure

If by reasonof Force Majeure either party is unable in whole or in part to carry out its

obligationshereunder,saidpartyshallnot be deemedin violation ordefaultduring the continuanceof

such inability, provided the party takes immediateand diligent stepsto comply as soonaspossible

under the circumstancewith this Agreementwithout endangeringthe healthor safety of personsor

property.Theterm “ForceMajeure” asusedhereinshall include, but notbe limited to, the following:

actsof God; acts of public enemies;ordersof any kind of the governmentof the United Statesof

Americaor of the Stateor any oftheirdepartments,agencies,political subdivision,or officials, or any

civil or military authority, insurrections,riots, epidemics,landslides,lightening, earthquakes,fires,

hurricanes,volcanic activity, storms, floods, washouts,civil disturbances,explosions,strikes, and

unavailability of essentialequipment,serviceor materials,the unavailability of affordable insurance

coverage,or othermattersbeyondthe reasonablecontrolof theparty.In the eventthat any suchdelay

in performanceor failure to performaffectsonly part of the party’s capacityto perform, the Licensee

shall perform to the maximumextentit is able to do so in asexpeditiousa manneraspossible.The

party subjectto Force Majeureshall upon learningof the Force Majeureoccurrencecoveredby this

Sectionwhich affectsits performanceunderthis Agreement,promptly notify theotherparty in writing

oftheclaimedoccurrence.

Section22.7 Non-Waiver

Failure of eitherparty to insist on strict performanceof any portion of this Agreementor to

exerciseits rightsor remedieshereunderuponthe failure of performanceor defaultoftheotherparty,

shall not be considereda waiver of the right to insist upon or to enforce any provision of this

Agreementor to exerciseany right orremedyoccurringasa resultof any futurefailure of performance

ordefault.
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Section22.8 Severability

(a) If any non-materialsection, sentence,paragraph,term or provision of this Agreementis

determinedto be illegal, invalid, unenforceableor unconstitutionalor is otherwisevoid, by anycourt

of competentjurisdictionor other entity with similar legal authority suchdeterminationshall haveno

effect on the validity of anyothersection,sentence,paragraph,term or provisionhereof,all of which

- shallremainin full forceandeffect for thetermof theAgreement.

(b) In the event that a material section, sentence,paragraph,term or provision of this

Agreementis determinedto be illegal, invalid, unenforceableor unconstitutionalor is otherwisevoid,

by any court of competentjurisdiction or otherentity with similar legal authority, thepartiesagreeto

immediately enter into negotiationsin good faith and make equitableamendmentsto restorethe

relative burdensand benefitsof this AccessAgreement.Notwithstandingthe foregoing, if a party

believesaprovisionis not material,it mustso notify the otherparty within thirty (30) daysofa request

by suchother party that it enterinto negotiationsto make amendments,or else the claim of non-

materialityis waived.Theobligationto negotiateis not tolled by, and thepartiesmustdischargetheir

negotiation responsibilitynotwithstanding,a dispute as to materiality. The remediesprovided for

hereindo not preventa party from contendingthat a particularprovision is enforceable,or foreclose

any remediesif aprovisionis enforceable.

Section22.9 ApplicableLaw

This Agreementshall be interpretedand enforcedunder the laws of the Commonwealthof

Massachusetts.

Section22.10 JurisdictionandVenue

Jurisdictionand venueof any legal action arising from this AccessAgreementshall be in the

Middlesex Superior Court. If no subjectmatterjurisdiction exists in the SuperiorCourt, the legal

actionshallbe broughtin theDistrict Court in Concord.Thepartiesby this AccessAgreementsubject

themselvesto the personaljurisdictionof said courts for all purposes,including the entryofjudgment

andfor theresolutionofany dispute,actionor suit.

21



Section22.11 Notice

Official notice shall be in writing, and deliveredor sentby certified mail - return receipt

requestedor expressmail - signaturerequired.Delivery shallbe equivalentto direct personalnotice,

directionororder, and shallbedeemedto havebeengivenat thetime of delivery. Certifiedmail shall

be deemedto havebeengiven two (2) daysaftermailing and expressmail shall be deemedto have

beengiventheday after mailing.Noticeshallbeaddressedasprovidedbeloworsuchothername,title

and/oraddressashereinafterprovidedin writing by therespectiveparty:

TOWN OF ACTON ACTON COMMUNITY ACCESSTELEVISION, INC.
Boardof Selectmen 2 FlaggRd
ActonTownHall Acton, Massachusetts01720
472 Main Street
Acton,Massachusetts01720

with acopy to: theTownAdministratoratthesameaddress
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IN WITNESS WHEREOF, thepartieshaveexecutedthis Agreementasa sealedinstrumentthis
day ofMarch,2010.

TOWN OF ACTON ACTON COMMUNITY ACCESSTELEVISION,
By theBoardof Selectmen INC.,

By its President

PaulinaKnibbe, Chair BrendanHearn

______________________________ I certify that theBoardof Directorshas
PeterBerry approvedtheadoptionofthis agreement

TerraFriedrichs JohnR. Covert,Clerk

Mike Gowing

LaurenRosenzweig

Approvedasto legal form:

SpecialCableCounsel
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