Timothy P. Cahill Katherine P. Craven
Chairman, State Treasurer EBxecutive Director

November 8, 2010
Sent via US Mail (with enclosures) to:

Ms. Lauren Rosenzweig, Chair,
Acton Board of Selectmen

472 Main Street

Acton, MA 01720

Sent via e-mail (with attachments) to:

JD Head, Director of Facilities (jdhead@mail.ab.mec.edu)

Re: Project Funding Agreement for Douglas Elementary School Project
Dear Ms. Rosenweig:

Enclosed please find one original Execution Copy of the Project Funding
Agreement (the “PFA”), including one complete set of PFA Exhibits for the Douglas
Elementary School Project in the Town of Acton (the “Town™). The Town must submit
‘three (3) signed originals of the PFA, one of which will be returned to the Town after it
has been signed by the Massachusetts School Building Authority’s Executive Director.
Please do not date the PFA on pages 1 and 22. The PFA will be dated by the MSBA
when the MSBA’s Executive Director signs the Agreement.

Please return the three (3) signed originals of the PFA within thirty (30) calendar
days after the date of this letter, so that the MSBA can execute the PFA and begin
reimbursing the Town for eligible project costs that it has incurred. The Town should
keep the enclosed set of Exhibits A through I for attachment to the fully executed original
PFA that will be returned to the Town.

Please review Section 17 of the PFA to make sure that the designated Town
officer, address, and facsimile number are accurate with regard to the receipt of notices
that may be sent pursuant to the to PFA,

The Town must also submit two (2) original copies of the Certification of Legal
Counsel, which is being sent via e-mail as a Word document to enable the Town’s legal
counsel to put the Certification on his or her letterhead. The Legal Counsel Certification
requires the Town’s legal counsel to certify which local public official or governmental
body (the “Local Governing Body™) has the full legal authority to execute the PFA on
behalf of the Town and to bind the Town to its terms. The Town should keep an
additional copy of the certification for its records.
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Ms. Rosenweig
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Page 2 of 3

In addition, the Town will need to provide a certified copy of the vote of the
Local Governing Body authorizing the Town to enter into and be bound by the PFA,
where required by local charters, ordinances or by-laws. Finally, the Town must submit
to the Authority a certified copy of the town meeting vote appropriating and aunthorizing
the total project cost and a certified copy of any related debt exclusion ballot question
results.

The required documents, which include: (1) three signed originals of the PFA
(please retain the enclosed set of Exhibits for attachment to the fully executed PFA that
will be returned to the Town); (2) two signed original of the Certification of Legal
Counsel (please keep an additional copy for the Town’s records); (3) a certified copy of
the vote authorizing the Town to enter into and be bound by the PFA, where required by
local charters, ordinances or by-laws; and (4) certified copies of the town meeting vote
appropriating and authorizing the total project cost and any related debt exclusion ballot
question results, should be mailed to my attention at the following address:

Massachusetts School Building Authority
40 Broad Street, Suite 500
Boston, MA 02109

This docamentation must be completed and returned to the MSBA within
thirty (30) calendar days. After this documentation has been properly completed and
submitted to the MSBA, and the PFA has been fully executed, the Town can begin
submitting requests for reimbursement to the MSBA for project costs beyond the
Feasibility Study. The MSBA will not process reimbursement requests or reimburse
for any costs beyond those associated with the Feasibility Study phase of the Project
until these requirements have been satisfied and the PFA has been fully executed.

Please note that the MSBA generally makes reimbursement payments through
electronic fund transfers and has banking information on file for most communities that
have supplied it for previous school projects. Please notify the MSBA if the Town’s
banking information has changed or if the Town would like to use a different account at
this time. '

Please let me know if you have any questions.



Ms. Rosenweig

October 28, 2010

Page 3 of 3
Very truly yours,
George E Driscoll, Jr.
Deputy General Counsel

Cec:

Senator James Eldridge (via US mail without enclosures)

Representative Cory Atkins (via US mail without enclosures)

Representative Jennifer Benson (via US mail without enclosures)

Steven Ledoux, Town Manager, Town of Acton (via US mail without enclosures)
Xuan Kong, Chair, Acton School Committee (via US mail without enclosures)
William Ryan, Superintendent, Acton Public Schools (via US mail without enclosures)
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[Letterhead of Legal Counsel]
Certification of Legal Counsel for the
[City/Town/Regional School District]

I , duly appointed legal counsel for the[City/Town/RSD],
hereby certify that:

1. The following elected or appointed governmental officer(s) or governmental body has the
full legal authority under the laws of the Commonwealth of Massachusetts and all applicable
local charters, ordinances and by-laws to execute and deliver the PI‘QJ eet Fundmg Agreement

(the “Agreement™)for the [School] Project (the “Project™) betw: {the [Cltle own/RSD] and
the Massachusetts School Building Authority on behalf of th {C‘ig‘,' own/RSD] and to bind
the [City/Town/RSD] to its terms and conditions: :

Funding Agreement, please note such requirem >
to the MSBA.] i

ONA:
‘;\:‘\,:;:!L}

full legal authority under the laws of the Comm(;n
local chattexs ordmances and by-laws to make‘ﬁn\al' bint

gavernmenta‘l b

[ hereby further tertify that, tdv e best of my knowledge and belief, the above-listed
' mpleté and accurate.

IN WITNESS WHEREGF, signed this day of ,

Name (Print or Type)

Office/Title (Print or Type)



PROJECT FUNDING AGREEMENT
GREEN REPAIR PROGRAM

This PROJECT FUNDING AGREEMENT, (the “Project Funding Agreement”), dated as of
, 2010 (the “Effective Date™) is entered into by and between the Massachusetts
School Building Authority, an independent public authority of the Commonwealth of
Massachusetts (the “Authority”), and the Town of Acton together with its successors and assigns
(the “District” or “Owner”) (Authority and District or Owner collectively referred to herein as the
“Partiesﬁﬁ).

ﬁ

RECITALS

WHEREAS, the provisions of General Laws Chapter 70B, as amended (“Ch ter"7015:”), Chgptets
208 and 210 of the Acts of 2004, and 963 CMR 2.00 et seq. authorize the Axﬁflgmty fto provide a
Total Facilities Grant (as defined in Section 1 below) to Eligible Apphoants:\:for approved school
building construction, renovation and repair projects; and o, N ’%’r ;?’

WHEREAS, the District has apphed for and desires to recelge a Total &facxhtles Grant from the
Authority pursuant to the provisions of Chapter 70B, Chapter§:208 andelO of the Acts of 2004,
and 963 CMR 2.00 et seq. for a Project (as defined in Section 1 beiow)%onsmtmg of a partial roof
replacement, at the Douglas Elementary School.located at 21 Elm Street, Acton,
Massachusetts, as it may be more particularly de§o’nbe§1 1n Exhibit B and elsewhere in this
Agreement; and

WHEREAS, the Authority has determmed ﬂ@t thlS\PrQ]th is eligible for participation in the
Authority’s Green Repair Program; and

WHEREAS, the Authority has deter; m‘ed thaﬁhe District’s Project is eligible for the receipt of a
Total Facilities Grant, and the Dlstngll\has ’agi‘eed to receive a Total Facilities Grant, pursuant to a
payment schedule determined by’ih A@t}xénty and subject to all of the terms and conditions of this
Project Funding Agfeement,z.and

to its site, type of consfrucnon, suﬁicxency of accommodations, open space preservation, urban
development, urbdn spfaw}, “and energy efficiency;

WHEREAS the :roject has a value over its useful life commensurate with the lifecycle cost of
bmldmg, operatmg, ~-and maintaining the school facility;

WHEREAS the Project is not at a school that has been the site of an approved school pro_]ect
pursuant t@ Chapter 70B or Chapter 645 of the Acts of 1948, as amended, within the 10 years prlor
to the Project Application date, or the Project is unrelated to such previously approved project in
the same school;

WHEREAS, the Project is within the capacity of the Authority to finance within revenues projected
to be available to the Authority;
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‘WHEREAS, the District has procured a Designer for the Project in accordance with the provisions
of M.G.L. c. 7, 5. 38A ' through 380, 963 CMR 2.10(8), 963 CMR 2.12 and any other applicable
laws and regulations.

WHEREAS, the Board of the Authority has voted to authorize the Executive Director to enter into
a Project Funding Agreement with the District for the Project; and

WHEREAS, the District has taken all necessary votes authorizing the Project and has authorized
and appropriated the Total Project Budget, in formats acceptable to the Authority; and

"5?\

NOW ’IHEREFORE in consideration of the promises and the mutual covenants contaj ed in this

sufﬁmency of which are hereby acknowledged the Authority and the Dlstrb;cfxﬂlhfendmg 10 be
legally bound, hereby agree as follows: - 5w

following terms and conditions:

SECTION 1
DEFINITIONS

Capitalized terms that are not defined in this Section Lg;hall have the meanings ascribed to them in
Chapter 70B or 963 CMR 2.00 et seq. For purpﬁSesggf ‘this Project Funding Agreement, the
following words shall have the foliovnng meamngs*&

“Assisted Facility” means the school facﬂlty ‘“'hat A8 ehglble for and will receive either a Total
Facilities Grant or partial payment of.a Total Faclhtles Grant pursuant to this Project Funding
Agreement. ;

“Construction Contract Documents” ieans all agreements, contracts, and other documents,
including, but not limited tos-thie 0wne1‘-Coniractor or Owner Construction Manager Contracts and
attachments thereto, Advemsemegts Instructions to Bidders, Bidding Documents, Contract Forms,
Conditions of the Contxacts,x Speelﬁcatlons Drawings, all addenda issued prior to execution of the
Contracts, and other: documents listed in the Owner-Contractor or Owner-Construction Manager
contracts and any. amet{dménts or modifications issued after execution of said contracts, executed
een. the District and the Contractors or any other parties that set forth the terms,
eondi,tiﬁns, requ nts, and specifications for the design and construction of the Project. For
purpo,ses of: thls Prc_]ect Funding Agreement, the Construction Contract Documents shall also at all
times® ‘include a ‘ourrent construction schedule, a current Total Project Budget, and a current cash
- flow projk G gon

.>~

“Construction Manager” or “Construction Manager at Risk” means a sole proprietorship,
partnership, corporation, or other legal entity that provides construction management at risk
services as defined in G.L. c. 149A, § 2 and is the person or entity procured as such by the District
in accordance with G.L. c. 149A, et seq., and who is primarily responsible for the performance and
execution of the construction work on the Project.

Project Funding Agreement (Green Repair Program — Completed Project Only) v.08.11.2010 2



“Contractor” is the person or entity identified as such throughout the Construction Contract
Documents and who is primarily responsible for the performance and execution of the construction
work on the Project.

“Designer” shall mean the individual, corporation, partnership, sole proprietorship, joint stock
company, joint venture, or other entity engaged in the practice of architecture, landscape
architecture, or engineering that meets the requirements of M.G.L. c. 7, § 38A 1/2 (b) and has been
procured and contracted by the District to perform professional design services.

“Eﬁ'ectlve Date” means the date stated in the ﬁrst paragraph of this Project Fundmg Agreement

anatural &vent,
'agency, or® (b) is

“Final Request and Certificate for Reimbursement” means the certlﬁcate, Submltted by the District
to the Authority upon final completion of the Project, that 1s (1) signed by the Owner’s Project
Manager stating that, to the best of the Owner’s Project Mgngger s khowledge and belief, the
Project has been completed and constructed in accordance”Withall Construction Contract
Documents; (2) signed by the Designer stating that, to thg best of the Designer’s knowledge and
belief, the Project has been completed and constmcteci“—‘-;m laccordance with the Construction
Contract Documents and all applicable building * ‘and saféty codes in effect at the time of
construction; and (3) signed by a duly authorized ‘fe‘presei\ktlve of the District stating, to the best of
his/her knowledge and belief, that allsof the tenffs and conditions of this Project Funding
Agreement, all other agreements betweefgé} the?Dlstrlct and the Authority and all applicable
regulations and guidelines of the Autho ity ha

“Green Repair Program™ means thz\ thm'ty s program to provide Total Facilities Grants to
school districts for Projects mvalvmg ‘the repair, replacement or upgrade of roofs, boilers, and/or
window systems in accordgnce with; the Authority’s “Sustainability Requirements for the Green
Repair Program”, which aré, mcorporated by reference herein, and any other eligibility requirements

£

set forth in this ProjecteFun&mg Agreement or otherwise established by the Authority.

“Monthly” means;once: each calendar month.

, teans the written communication issued by the District to the Contractor or
Constructxon Matiager authorizing him to proceed with the Owner-Contractor or Owner-
Cons‘tru fion Mmager contract and establishing the date for commencement of the contract time.

“Owner’s Project Manager” shall mean the individual, corporation, partnership, sole proprietorship,
joint stock company, joint venture, or other entity under contract with, designated by, or assigned
by the District and approved by the Authority, to fully and completely manage and coordinate
administration of the Project to completion. The Owner’s Project Manager must meet the
qualifications set forth in M.G.L. c. 149, § 44A %, 963 CMR 2.00 ef seq., and all applicable
policies and guidelines of the Authority.

“Project” refers to a partial roof replacement, at the Douglas Elementary School located at 21
Elm Street, Acton, Massachusetts, as it may be more particularly described in Exhibit B and
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elsewhere in this Agreement, which is a (1) Capital Construction Project, (2) Major
Reconstruction Project, or (3) School Project, each as defined in Chapter 70B, §2.

“Project Cash Flow” means a detailed accounting of the projected amount of funding being
received and expended by the District during the course of the Project on a monthly basis, which is
attached hereto as Exhibit “D”.

“Project Permits™ means all permits, approvals, consents and licenses issued or granted by
governmental authorities, necessary or appropriate to the construction, completion and occupancy
of the Project. G

“Project Schedule” means the schedule for the Project, including a detailed esti
described in 963 CMR 2.10(10), which is attached hereto as Exhibit “C”.

“Project Scope” means the scope of the Proposed Project that has been mutua]l.‘ agreed to by the
Authority and the District and as is attached hereto as Exhibit “B” Ny :

“Project Scope and Budget Agreement™ means the agreement d de,scmbed in{963 CMR 2.00, et seq.

that has been executed by the Parties and is incorporated by refeience hen;em

“Project Scope and Budget Conference” means the copference descnbed in 963 CMR 2.1009).

-‘?.-“ x\‘.

o
“Schematic Drawings and Plans™ means, where apphcable to ;he Project, preliminary floor plans
identifying programmatic and other spaces, elevatlons, te slans, plot plans, topographical plans,
plans showmg the location of the Projectiin relatlonshli; to other schools in the district, engineering

“Subcontractor” means a person or €] tl 1at | has a direct contract with the Contractor or
Construction Manager to perform a pargon “6F the work on the Project.

N
“Total Facilities Grant™ mean$' ‘ﬁle\Aqthbnty *s total financial contribution to an Approved Project,
which is calculated by the Authong pursuant to the provisions of Chapter 70B, Chapter 208 of the
Acts of 2004, and 96§ GMR\Q :00°et seq., and paid to the District pursuant to a Progress Payment
schedule established by fhe Authorlty and subject to the terms and conditions of this Project
Funding Agreem nt.

“Total 'Pro;ect Budget”'means a complete and full enumeration of all costs, including both hard
costs d_}soft costs; so-called, that the District reasonably estimates, to the best of its knowledge
and bélist, has been or will be incurred in connection with the planning, design, construction,
developn’f g‘fhe mobilization of the operation, and the completion of the Project, approved by the
Authorlty, which may be updated from time to time by mutual agreement of the Parties and which

is attached hereto as Exhibit A,

“Vendor” means any person, entity, business, or service provider under contract or agreement with
the District to provide goods or services to the District in connection with the Project.
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SECTION 2
THE PROJECT AND THE TOTAL FACILITIES GRANT

2.1  Asof the Effective Date and subject to the satisfaction of or compliance with, as reasonably
determined by the Authority,: (a) all of the terms and conditions of this Project Funding Agreement,
(b) the applicable provisions of Chapter 70B, Chapters 208 and 210 of the Acts of 2004, and 963
CMR 2.00 et seq., and (c) any other rule, regulation, policy, guideline, approval or directive of the
Authority, the Authority hereby approves the following Total Facilities Grant for the Project: an
amount that shall under no circumstances exceed the lesser of (i) forty-three and eighty-five
hundredths percent ( 43.85%) of the final approved, total eligible Project costs, as deteffmned by
the Authority, (“Reimbursement Rate™) or (ii) two hundred and six thousand, eight, h@dx}eﬂ and
forty dollars ($206 840.00). The Parties hereby acknowledge and agree that thjs..T¢ otal’ Faq111t1es
Grant is the maximum amount of funding that the District may receive from the “fliﬁlomty f‘qr the
Project, and that the final amount of the Total Facilities Grant may equal én’*a;nount less than
$206,840.00, as determined by an audit conducted by the Authority. Any™ cqsts and ‘expenditures
that are determined by the Authority to be either in excess of the above-stated 'I‘gtal Fabﬂrues Grant
or ineligible for payment by the Authority shall be the sole respon31b111ty of the District. The Parties
hereby agree that costs incurred by the District in connection W1th the Prq]ect prior to the Effective
Date may be eligible for reimbursement if the Authority determmes tha such costs otherwise meet
the Authority’s eligibility requirements, and such costs shall “Hot:be deemed ineligible by the
Authority solely because they were incurred prior o, the Effective Date. Any costs and
expenditures that are determined by the Authority to, be eltbcr in excess of the above-stated Total
Facilities Grant or ineligible for payment by the Alftﬁb 'ty shall be the sole responsibility of the

District.

2.2  Inthe event that the Authority reasmablyiiptsmnmes that the Project is not in accordance or
compliance with the Project Scope, thePfo_;eét*;.%ghedule the Total Project Budget, Furnishings and
Equipment Schedule, the Construction ContractDocuments the Schematic Drawings and Plans, all
of the covenants in Section 3 of this 'I’xo.]ecthundmg Agreement, all other terms and conditions of
this Project Funding Agreement;: ﬂxe pr?wsmns of Chapter 70B, Chapters 208 and 210 of the Acts
of 2004, 963 CMR 2.00 et- ,s'eq Sand any other applicable rule, regulation, policy, guideline,
approval or directive of the; Authonty, mcludmg, but not limited, to the Authority’s “Sustainability
Requirements for the Green Repﬁir Program®, or is delayed (other than an Excusable Delay), then
the Authority may bbmporanly and/or permanenﬁy withhold payments to the District for the
Project, provided; ’chafilge Auﬁxorlty shall not unreasonably withhold any such payments. In the
event tha@ thed&uthonty either temporarily or permanently withholds payment for the Project, the
Dlstrlct“ hereby agrees “and acknowledges that the Authority shall have no liability for any such
thl;n ldmg of payment or any loss that may occur as a result of any such withholding of payment.

NTIONALLY LEFT BLANK

2.4  The Reimbursement Rate for the Project is calculated as set forth in the reimbursement
rate summary, attached hereto as Exhibit “I”, and shall be subject to the provisions of M.G.L.
c. 70B, 963 CMR 2.00 ef seq., and the policies and guidelines of the Authority. Any incentive
reimbursement points that may be included in the calculation of the Reimbursement Rate, as it
may be amended from time to time by the written agreement of the Authority, must be earned,
as determined by the Authority in its sole discretion, and shall be subject to audit by the
Authority. If the Authority determines, in its sole discretion, that the District is ineligible to
receive any portion of the incentive reimbursement points that may be included in the
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calculation of the Reimbursement Rate, as it may be amended from time to time by the written
agreement of the Authority, the Authority may, in its sole discretion, decrease the
Reimbursement Rate and the Total Facilities Grant accordingly. Any such decrease in the
Reimbursement Rate, and corresponding decrease in the Total Facilities Grant, shall be applied
retroactively to all payments made to the District by the Authority under the terms of this
Agreement and to all requests for reimbursement of eligible Project costs made by the District
to the Authority under the terms of this Agreement. If the Authority determines that, as a result
of a decrease in the Reimbursement Rate, or a corresponding decrease in the Total Facilities
Grant, it has made overpayments to the District, the Authority may recover the amount.of such
overpayments from the District by whatever remedies are available to it under this Agreement
or under applicable law, including, but not limited to, set off against any future pai'ments 'owed
to the District for reimbursement of eligible Project costs, as determined by the:A uthonty &
Upon written demand by the Authority, the District shall promptly return to ghe Authontythe
amount of any such overpayments unless otherwise agreed to in wntmg by\th' Authonty

SECTION 3
COVENANTS

The District covenants and agrees that as long as this Project Fimdmg ’Agreement is in effect, the
District shall and shall cause its employees, agents, and representatives to perform and comply with
the following covenants:

3.1 The District acknowledges and agrees that, th éuthonty s grant program, established
pursuant to Chapter 70B, Chapters 208 and 210; of thé" 2 cts of 2004, 963 CMR 2.00 ef seq., and any
other applicable rule, regulation, pohcy o guuielme of the Authority, is a non-entitlement,
discretionary program based on neediand’ theanlsh'xct shall not be entitled to any funds from the
Authority except as provided in this Pro_;ect Funalﬁg Agreement.

3.2  The District sha!l and shall cause xts employees to comply with all provisions of this Pro;ect

its obhgatlons under ﬂns-P geci: T’mdlng Agreement and under all other agreements related to the
Project that have bee e ;nced herein or otherwise approved by the Authority.

ct:hereby agrees that it shall submit all Project information, including but not
lm’u@d to,Total PIQ]eCt Budget information, plans, specifications, Project Schedules, and Project
reportsa and any additional information that may be requested by the Authority, to the
_.::in afimely manner in a form satisfactory to the Authority.

34 The District hereby agrees that it shall use its best efforts and resources to diligently satisfy
and complete each of the terms and conditions of this Project Funding Agreement as promptly as
possible.

3.5  The District hereby acknowledges and agrees that all costs related to the Project,
including the costs identified in the Total Project Budget and costs of the items appearing in the
Project Scope, shall be subject to review and audit by the Authority, and the Authority shall
determine, in its sole discretion, whether such costs are eligible for reimbursement pursuant to
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the Authority’s regulations, policies and guidelines. There may be Project costs, in addition to the
items specifically identified as ineligible in the Total Project Budget, the Project Scope and/or the
Furnishings and Equipment Schedule that are ineligible for reimbursement according to such
regulations, policies and guidelines. The District hereby further acknowledges and agrees that
certain costs incurred by the District in connection with the Project shall not be eligible for
reimbursement by the Authority, pursuant to 963 CMR 2.10 & 2.16(5) and any other rules,
regulations, policies and guidelines of the Authority, including, but not limited to, the following:

(a)  Financing and Interest Costs. The District hereby acknowledges and agrees that any
financing costs incurred by the District, including, but not limited to, interest,’ prmcupal

costs of issuance and any other cost related to short or long term bonds, pdt s,_pg other
certificates of indebtedness, refunding notes or bonds, temporary loans, or g othchom of
indebtedness issued by the District in relation to an Approved Proj ’iréd all %costs
associated with credit rating services, legal services related to the“*klssugnce of any
indebtedness and financial consulting services shall not be ehglble f‘er reimbursemcnt by

the Authority. ) ;w A (:«//

) ___ggl Fees and Costs. The District hereby ackpowledges and agrees that the cost of
legal services, including, but not limited to, bond couns@kfees, attomey s fees, arbitration or
mediation fees, filing fees, and any other legal fees, “Costsror expenses incurred by the
District in connection with the Project shall not be e11g1ble for reimbursement by the
Authority. &

(c)  Allother costs identified in 963 GNIR; 1’@5) :
c‘; ‘:g
All project costs and Pro_;ect Scope items are;; ubject 10 review and audit by the Authority, and
~whether a project cost is eligible for reﬁnbursement shall be determined by the Authority, in its sole
discretion, during the Authority’s au d'f ofithe Pro_]ect

3.6  The District hereby aclmqv(ledges and agrees that the Authority’s Total Facilities Grant is
subject to the District’s adheréiice toand maintenance of the Project Scope, Project Schedule, Total
Project Budget, and, wherQ apphéable, the Furnishings and Equipment Schedule, and the District
shall not make any changes, Additlons, or reductions to the Project Scope, PrOJect Schedule, Total
Project Budget, or the Fumishmgs and Equipment Schedule without the prlor written approval of
the Authority. Any mqrazises to the Total Project Budget as set forth in Exhibit A as of the
Effective Date,»sh{xll not result in any changes to the amount of the Total Facilities Grant set forth
in Sectlon 2. 1of i}ns Project Funding Agreement.

..‘-t

37 The Djsinct hereby acknowledges and agrees that the Authority shall not provide any
funding fm;%the Project in excess of the amount of the Total Facilities Grant set forth in Section 2 of
this Agreejrient.

3.8  The District hereby acknowledges and agrees that the Authority shall not be required or
obligated to make any payment of the Total Facilities Grant for eligible Project costs while an
Event of Default, as defined in Section 22, shall have occurred.

3.9 INTENTIONALLY LEFT BLANK.

3.10 INTENTIONALLY LEFT BLANK
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3.11 INTENTIONALLY LEFT BLANK
3.12 INTENTIONALLY LEFT BLANK
3.13 The District hereby acknowledges and agrees that it shall keep all records related to the
Project including, but not limited to, those records described in 963 CMR 2.16(4), for as long as the
Assisted Facility is in service as a public school or remains under the ownership or control of the

District. The District shall and shall cause its employees, agents, representatives, and its Owner’s
Project Manager, Designer, Contractor or Construction Manager and Vendors to ke\ep“‘hdequate

3.14 INTENTIONALLY LEFT BLANK
3.15 INTENTIONALLY LEFT BLANK

3.16 INTENTIONALLY LEFT BLANK

3.17 With respect to all actions taken in relation to the Project; fe@fiﬁict and all of its officers,
agents and employees shall observe and obey all federal, state and local laws, regulations,
ordinances, codes, statutes, orders and directives and apy oﬁiqr apphcable provisions of law.

3.13 INTENTIONALLY LEFT BLANK «_\»3

‘w-‘

3.19  The District shall furnish to the A\ii;h{mtyawch further affidavits, certificates, opinions of
counsel, surveys and other documents and mstrgments as may be required by the Authority to
ensure that the terms of this Project Funi Fi "“iahng ABreement are being observed and performed in all
respects, and that the Project has prog‘esséa “satisfactorily as planned in strict compliance with all
applicable federal, state and i&;al laws, regulations, ordinances, codes, statutes, orders and

directives and any other apphéabl\pnowsmns of law.

3.20 The District shall: submltto the Authority a list of all actual changes, amendments, addenda
to the Construction antraci Documents, and to the Owner-Designer contract. The District shall
submlt all execu;ed ch orders, extra work orders, or modlﬁcatlons to the Pro_]ect to the

»»»»»»»

Proj f_ t Fundmg Agmement.

\ﬁ

3.21 Th& Dlstnct shall ensure that the Contractor or Construction Manager and Subcontractors
obtained ail Project Permits and shall certify to the Authority in writing that the Contractor or
Construction Manager and Subcontractors obtained such Project Permits. With respect to any of
the Project Permits that are required by law to be recorded or filed with any government office, the
same shall be duly recorded and filed in accordance with all applicable requirements. The
Authority shall have the right to request copies of Project Permits at any time, and the District shall
make available any Project Permits requested by the Authority.
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3.22 Prior to receiving final payment from the Authority, the District shall have obtained all
required inspections and approvals of the Project that are required by law or otherwise required by
the Authority.

3.23 INTENTIONALLY LEFT BLANK

324 Within ninety (90) days after the District approves final payment to the Contractor or
Construction Manager for the Project, or provides such other appropriate documentation, as
reasonably determined by the Authority, indicating that the construction of the Pro_;ect is one
hundred percent (1 ()O%) complete, the District shail submit to the Authonty a Final Request and
i ”a form

,,,,,

prescribed by or otherwise acceptable to the Authority.

f &g
3.25 The District hereby agrees that, upon completion of the Project, the Assn,sted facihty shall
have an anticipated useful life of at least 50 years as a public school”o’i‘”‘thaf‘iﬂ\@ Project will
materially extend the useful life of the School and preserve an asset that otherw1se pod “capable of

supporting the required Educational Program. \Q

326 The District hereby acknowledges and agrees that elther thc District nor any of its
employees, officials or agents shall submit any false or mtentlenaliy mlsleadmg information or
documentation to the Authority in connection with this Project Funding Agreement, and further
acknowledges and agrees that the submission of any such"l ormation or documentation shall be a
material breach of this Project Funding Agreement and&shall”'be cause for the Authority to revoke
any and all payments otherwise due to the Dlsi;nct, $o. recher any previous payments made to the
District, and/or make the District ineligible for 4 any ﬁxrﬁler funding from the Authority. The District
hereby further agrees that it shall have a contmumg «obligation to update and notify the Authority in
writing when it knows or has any reasim ‘to kndw that any information or documentation submitted

to the Authority contains false, mislead r m,‘ rrect information.

3.27 The District hereby acknuw{edges and agrees that the Authority shall bear no responsibility,
cost or liability for the resultss of ahysStudy, environmental assessment, geotechmcal site testing,
including but not htmted to: site remedlataon, clean-up, or other site remediation services.

3.28 The District ihereby acknowledges and agrees that the requirements set forth in the
Agreement are 1ntend34§glely for the benefit and protection of the Authority as the grantor of
Project funding;. Iﬁothmg ‘herein shall be construed as advice to, nor create a duty to provide advice
to, the’ District regardmg legal or contractual requirements or best practices for the Project. It is
soleiy the_gbhgatlon of the District to determine and comply with all legal requirements applicable
s Project and to determine and enforce any necessary contractual requirements and obligations

) ignef, Owner’s Project Manager, and Contractor or Construction Manager.

3.29 M‘ENTIONALLY LEFT BLANK

3.30 The District shall use its best efforts to enforce the provisions of the District’s contracts
with the Designer, Contractor or Construction Manager, and Vendors for the Project.

3.31 The District shall not have combined, consolidated, or conjoined in any way the
procurement, pre-qualification or selection of an Owner’s Project Manager, Designer,
Contractor, Construction Manager at Risk, Subcontractor, consultant or vendor for the Project
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with the procurement, pre-qualification or selection of an Owner’s Project Manager, Designer,
Contractor, Construction Manager at Risk, Subcontractor, consultant or vendor for any other
construction, repair or renovation project except with the express written approval of a duly
authorized representative of the Authority. Any costs incurred by the District that relate to, or
arise out of] the use of a combined, consolidated or conjoined procurement, pre-qualification or
selection process as proscribed above, including, but not limited to, the preparation of bid
documents, requests for services, and requests for qualifications, without the express written
approval of a duly authorized representative of the Authority shall not be ehglble for
reimbursement.

SECTION 4
REPRESENTATIONS AND WARRANTIES

. wa e

The District and the undersigned, for themselves and for the District, hereby, wartant and represent
that each of the following statements is true, correct and oomplete' £ N

4.1 The District is validly organized and existing underQ and by vgu'tu f"‘of the laws of the
Commonwealth, has full power and authority to own its propei't;es and carry on its business as now
conducted, and has full power and authority to execute, dellve,_tand perform its obligations under
this Project Funding Agreement.

42  The District is duly authorized and has taken: aﬁ necessary steps to authorize the execution
and delivery of this Project Funding Agreement, agd ,mrfonn and consummate all transactions
contemplated by this Project Funding Agreement. Tke utidersigned have been duly authorized in
accordance with law to execute and deliver this Pro;ect Funding Agreement on behalf of the
District. This Project Funding Agreement’ and its éxécution by the undersigned does not and will
not, to any material extent, conflict m§1 or result «in the violation of any charter, by-law, ordinance,
order, rule, regulation, statute or any: ch\ér gpphcable provision of law or any order, rule, regulation
or judgment of any court or other. agency\of government,

4.3 The District has all; I‘CqulSlte ‘€gal power and authority to own, or to control in accordance
with the provisions of 963 ?SMR 2.05(1), and to operate the Assisted Facility and Project Site for
the useful life of the Ass&teh Faclhty

44  The Dlstmct h01 "‘?Efee simple title, or, in the alternative, a lease in accordance with the
provisions of963 GMB 2.05(1), to the Assisted Facility and the Prq;ect Site and any easements

and nghts-of—way ecessary to ensure the undisturbed use and possession of the Assisted Facility
and’ l?goject Slte;

45 Ne;mformatxon furnished by or on behalf of the District to the Authority in this Project
Funding Agreement, including all Exhibits attached hereto, the Project Scope and Budget
Agreement, the Feasibility Study Agreement, the Initial Compliance Certification, or any other
document, certificate or written statement furnished to the Authority in connection with the
Statement of Interest or Project contains any untrue statement of a material fact or omits any
material fact necessary to make the statements contained in this Agreement or in the
aforementioned documents not misleading in light of the circumstances in which the same were
made.
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46  The District has duly obtained all necessary votes, resolutions, appropriations, and local
approvals for the Project, in accordance with formats prescribed by or otherwise acceptable to the
Authority, and has taken all actions necessary or required by law to enable it to enter into this
Project Funding Agreement and to fund and perform its obligations hereunder in accordance with
the Authority’s policies and standards. This Project Funding Agreement constitutes a valid and
binding obligation of the District, enforceable in accordance with its terms, except as such
enforceability may be limited by bankruptcy, insolvency, moratorium, reorganization or other laws
heretofore or hereafter enacted and general equity principles.

4.7  The District has read and fully understands, and shall remain in compliance mth,Chapter
70B; Chapter 208 and 210 of the Acts of 2004; 963 CMR 2.00 et seg., and all ot;lex,gppllcablc
Authority:

requirements and standards set forth in 963 CMR 2.04.

& RoT—— '
4.10 The District has read and fully understands the growsmns ‘of 963 CMR 2.16 and
understands that certain costs and expenses incurred by the Dlgtglct in connection with the Project
shall not be eligible for reimbursement by the Authority, mciudlng,\‘but not limited to, those items
listed in 963 CMR 2.16.

2 4
411 The District has read and fully understands the; provmons of 963 CMR 2.16(4) and has a

record keeping system in place to file, track, aqd Tetam -;\Il swécords related to the Project for as long
as the Assisted Facility is in service a§:a public schpoI or remains under the ownership of the
District.

4.12 The Project has successfully ‘i rggne nevnew by any departments or agencies of the
Commonwealth required by law- io\mmew such projects, including, but not limited to, the
Massachusetts Historical Comrms§10n, ﬂne Massachusetts Commission Agamst Discrimination, the
Secretary of ErmronmentaL Affairs; @nd the Architectural Access Board in accordance with all

phcable laws and regulatlgns and the District has provided written documentation evidencing such
reviews to the Auﬂnongy

413 No htlgaq(m be oré or by any court, pubhc board or body is pending against either the
District or thg#A uthq_gty seeking to restrain or enjoin the execution and delivery of this Project

Fundmg Agreéﬂien ¥ the construction or operation of the Project, or contesting or affecting the
vahdl!:y of¢this; iject Funding Agreement or the power of the District to pay its share of the

4.14 The District has read and fully understands the provisions of the Massachusetts Conflict of
Interest law, M.G.L. c. 268A, and has implemented policies and procedures to ensure that all
District employees, agents, consultants and representatives and the Owner’s Project Manager,
Designer, Contractor and Vendors working on or for the Project are in compliance with M.G.L. c.
268A to the extent that it is applicable.

415 The District meets all of the applicable requirements of M.G.L. c. 7, § 38A '%; c. 30
(sections 39F, 39], 39K, 39N, 390, 39P and 39R); c. 70B; c. 149; chapter 193 of the Acts of 2004;
963 CMR 2.00 ef seq. ; and all other applicable provisions of federal, state and local law, and has
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implemented policies and procedures to ensure that all District employees, agents, consultants and
representatives and the Owner’s Project Manager , Designer, Contractor and Vendors working on
or for the Project are in compliance with the applicable requirements of M.G.L. c. 7, § 38A %; ¢. 30
(sections 39F, 39J, 39K, 39N, 390, 39P and 39R); c. 70B; c. 149; chapter 193 of the Acts of 2004;
963 CMR 2.00 et seq.; and all other applicable provisions of federal, state and local law.

4,16 The District has implemented policies and procedures to prevent and eliminate fraud, waste
and abuse of public funds in connection with the Project.

4,17 The District has submitted all audit materials requested by the Authority in conpectlon with
any project for which the District has received or anticipates receiving funding from the ¢ Authority.

4.18 The District has submitted to the Authority a completed electronic payments form as
prescribed by the Authority, in accordance with the instructions stated on the fom‘l\' -'

4.19 In each fiscal year since fiscal year 1999, the District has, Spent at least 50% of‘the sum of
the District’s calculated foundation budget amounts for the ;)urposes i)f *foundatlon utility and
ordinary maintenance expenses and extraordinary mamtenance ‘allotment és defined in M.G.L. c. 70

for those purposes.

SECTIONS ..
DISBURSEMENT OF TOTAL FA\LE*H;ITIES GRANT

Subject to the terms and conditions of this iject Fiin dmnggreement, the Authority shall disburse
Total Facilities Grant funds to the Districti m acsordanc¢ with and subject to the following:

5.1 (@) Using the Authority’ s : e system the District shall submit requests for
reimbursement to the Authority on a Monthly ‘basis in a format and manner prescribed by the
Authority. Each Monthly request forreimbitsement shall be approved locally by a duly authorized
representative of the District, sha]l be:;gn a form prescribed by or otherwise acceptable to the
Authority, and shall includesin reasonable detail: (1) the amount of reimbursement requested, (2)
the nature of the materials, }:ropefty or services received, (3) the total value of the work performed
and materials furnished:by each\ef the Designer, Contractor, Owner’s Project Manager, and each
Vendor to date, (4) the wvalue of the work completed during the reimbursement period, and (5) the
percentage of complehanto jidlate for each line item of work.

(b ) Eachg‘equ:'st for reimbursement submitted by the District shall be accompanied by (1)
the_u“voices for, each of the amounts requisitioned, (2) proof of payment by the District, and (3) any
portlﬁg documentation and information substantiating the District’s request for
reunbméemen’t, as the Authority may request, in a form satisfactory to the Authority.

\

&
(c.) Each request for reimbursement shall include a written certification signed by a duly

authorized representative of the District stating that: (1) such request for reimbursement is solely
for costs incurred by the District in connection with the Project, (2) the obligations itemized in the
request for reimbursement have not been the basis for a prior request for reimbursement submitted
by the District that has been paid or rejected by the Authority, unless otherwise directed by the
Authority, (3) the request for reimbursement is for work actually and properly performed or for
materials or property properly identified in the request for reimbursement as not incorporated in the
work but delivered and suitably stored at the Project Site, (4) the request for reimbursement
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properly identifies materials or property approved for payment by the District as stored off the
Project Site, with all costs of storage, insurance, perpetual inventory, monthly inspection and any
maintenance requirement borne by the Contractor, and that the District has received the necessary
proof of insurance and titles to the materials or property prior to payment to the Contractor, (5) the
District has not received and is not expecting to receive any rebates, monetary settlements, grants,
monetary donations, surety bond payments, insurance proceeds, or any other funding from a third
party, other than the Authority, in connection with the Project that is the subject of the request for
reimbursement, (6) the request for reimbursement is for costs that already have been duly paid by
the District, and (7) the request for reimbursement is within the Total Project Budget approved by
the Authority.

<\ Y

(d.) Afier receipt from the District of a timely and properly submgt\ed réquest for
reimbursement, the Authority shall make a reasonable effort to reimburse the Dis_tnct fgr the
Authority’s share of eligible Project costs, subject to the terms and condlhogs of sthis Broject
Funding Agreement within 15 days of receiving such request for reunbutsemen The District
hereby acknowledges and agrees that the amount of eligible l’mgect" ‘costs relmbursed by the
Authority may be subject to change depending on the results ofan audit cohducted by ‘the Authority

pursuant to Sections 5 and 6 of this Project Funding Agreemenh ;

52  The Authority may review and perform a prelmunaryx ;a’i{dlt on each request for
reimbursement submitted pursuant to this Section 5 to ensure that only eligible, approved costs of
the Project are reimbursed by the Authority. In the even’t tﬁat the Authority determines that an item
contained in a request for reimbursement submitted bj’ ihe Dls‘h'lct is not eligible for reimbursement
by the Authority, the Authority shall adjust a pendmg or a%ubsequent reimbursement to the District
to account for the ineligible costs. The«*Dlstnct hereby acknowledges and agrees that each audit
conducted pursuant to this Section 5 is preIunmany, aiid the Authority may further adjust and alter
the results of a preliminary audit after Qonductmg subsequent audits or the final project cost audit of
the Project pursuant to Section 6 of thlé fOJect Funding Agreement.

53 Notwithstanding any othé provisjons of this Project Funding Agreement to the contrary, in
no event shall disbursements6f the “Fotal Facilities Grant by the Authorlty exceed, in the aggregate,
ninety-five percent (95%)3 *“’of the; Total Facilities Grant described in Section 2 of this Project
Funding Agreement, .. ::iti'l,lnless *the District has filed a Final Request and Certificate for
Reimbursement and tﬁe Authonty has completed a final project cost audit of the Project pursuant to
Section 6 of thls J?mject 1§undmg Agreement.

SECTION 6
FINAL PROJECT COST AUDIT

6.1 pon’ the filing of a Final Request and Certificate for Reimbursement with the Authority or
at a time détermined by the Authonty, the Authority shall conduct a final, close-out project cost
audit of the Project, including a review of all requests for reimbursement and other documentation
previously submitted to the Authority, any other documents or materials that the Authority may
request, and an inspection of the Project, to determine the final Total Facilities Grant. The District
hereby agrees and acknowledges that the Contractor’s, Owner’s Project Manager’s and Designer’s
records shall be subject to audit by the Authority and such records shall include, but not be limited
1o, to the extent applicable, accounting records, written policies and procedures, Subcontractor files
(including proposals of successful and unsuccessful bidders, bid tabulations, etc.), original
estimates, estimating work sheets, correspondence, change order files (including documentation
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covering negotiated settlements), backcharge logs and supporting documentation, general ledger
entries detailing cash and trade discounts earned, insurance rebates and dividends, and any other
Contractor records which may have a bearing on matters of interest to the Authority in connection
with the Contractor’s work for the District. All of the foregoing shall be open to inspection and
subject to audit and/or reproduction by the Authority and/or its agent and/or its authorized
representative to the extent necessary to adequately permit evaluation and verification of (a)
Contractor compliance with all requirements of the Construction Contract Documents, and (b)
compliance with provisions for pricing change orders, invoices or claims submitted by the
Contractor or any of his payees.

6.2  Other specific records subject to audit by the Authority shall include allsfinformation,
materials and data of every kind and character such as documents, subscnptlons
computerized information, agreements, purchase orders, leases, contracts “*‘:cbmtmtments,
arrangements, correspondence, electronic mail, invoices, notes, daily dlanes, phogggraphs wdeos
meeting minutes, field reports, superintendent reports, drawings, ; g 1ECET ts*’:’: wouchers and
memoranda, and any and all other agreements, sources of mformatlon that may‘m the “Authority’s
judgment have any bearing on or pertain to any matters, rights, duties? B obhgatlons under or
covered by any District documents, Designer documents, nger ’S Proiect Manager documents,
Vendor documents or Construction Contract Documents. Such:records Subject to audit shall also
include those records necessary to evaluate and verify direct and” ;}“xd;rect costs, (including overhead
allocations) as they may apply to costs associated with the Project. In those situations where said
records have been generated from computerized dgta (Whether mainframe, mini-computer, PC
based or other computer systems), the District agrees té\growde the Authority with extracts of data
files in computer readable format on data dmks ot@ulfgble alternative computer data exchange

formats. &

6.3  Upon satisfactory completlonf; “ﬁqal pro_]ect cost audit, as reasonably determined by
the Authority, the Authority shall sen an a audlt report and acceptance form and release to the
District and, subject to the executiony é"acceptance form and release by the District, make a
final payment of the Total Facilitigs G}ant to the District, less all adjustments for ineligible Project
costs and any other adjustmen‘ts ﬂla”t?the "Authority reasonably determines as necessary.

e,

6.4  Notwithstanding: s*rqmy provwxons in this Project Funding Agreement to the contrary, the
ninetieth (90“’) day aﬁer the*Distnct approves final payment to the Contractor for the Project or the
ninetieth (90 ) day aﬁ eL; ihé District provides sufficient documentation, as reasonably determined
by the Authon % indicating that the construction of the Project is approximately one-hundred
percent (100 %) cq éte or such other time, as the Authority may determine in its sole discretion,
shallibe the ﬁnal cyt—oﬁ' date for incurring Project costs that may be eligible for reimbursement by
the Aii\thbnty

SECTION 7
INTENTIONALLY LEFT BLANK

SECTION 8
DUTY TO BUILD, MAINTAIN AND OPERATE

8.1 The District hereby acknowledges and agrees that, in the event that the District fails to
operate and maintain the Assisted Facility as a public school in substantial compliance with the
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Educational Program filed with the Authority as part of its Application and in accordance with the
provisions of this Project Funding Agreement, Chapter 70B, Chapter 208 and 210 of the Acts of
2004, 963 CMR 2.00 et seq. and any rules, regulations, policies and guidelines of the Authority, the
District shall reimburse the Authority the full amount of any and all funds received from the
Authority in connection with the Project.

82  The District shall maintain the Assisted Facility as a public school in substantial compliance
with the Educational Program and in accordance with the provisions of this Project Funding
Agreement, Chapter 70B, and 963 CMR 2.00 et seq., Chapter 208 and 210 of the Acts of 2004, 963
CMR 2.00 et seq. and any rules, regulations, policies and guidelines of the Authorlty? unless
otherwise agreed to in writing by the Authority. In the event that the District knows.0r has.reason
to know that the Assisted Facility is no longer operated and maintained as a p ?hc séhool in
substantial compliance with the Educational Program and in accordance with the ‘provigions f this
Project Funding Agreement, Chapter 70B, and 963 CMR 2.00 ef seq., ChapteféZQS ana 210%f the
Acts of 2004, 963 CMR 2.00 et seq. and any rules, regulations, pohc;es ‘hhd gmdehnes of the

-’x

Authority,, the District shall give written notice thereof to the Au;henty % 2

,é’ <

83 The District shall maintain the Assisted Facility in a good safe and habltable condition in
all respects and in full compliance with all applicable laws, by*‘laws, ogdinances codes, covenants
and rules and regulations set forth by any government authonty}wrth jurisdiction over matters
concerning the condition and the use of the Assisted Facf)_lilgy.

9.12 Following completlo dngf the Project, the District shall, at its sole expense, purchase
and mamtam cover:age against loss or damage to the Assisted Facility in an amount
equivalent: 10 §tlm«;estlmated full replacement cost of the Assisted Facility. Such
coverage“ shall be wntten on an "all nsks" basis or equwalent form and shall

I

3 (1f the Project is not in an "A" or "V" ﬂood zone), windstorm, falsework,
. menhamcal and electrical breakdown, and boiler and machinery accidents, and
ﬁebrls removal including demolition occasioned by enforcement of any applicable
4 legal requirements. The limits for earthquake and flood shall be the lesser of the
estimated full replacement cost of the Assisted Facility or $10,000,000. The policy
shall include the Authority as a loss payee as its interests may appear. The District
is responsible for the payment of any and all deductibles, self-insured retentions or
any portion thereof under the policy.

9.1.3 The District shall include the Authority as an additional insured in any commercial
general liability policy held by the District for liability arising out of the Project.

9.1.4 The Authority shall not be responsible for the payment of deductibles, self-insured
retentions, or any portion thereof.
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9.1.5 Upon request by the Authority, the District shall obtain and provide to the Authority
originals of certificates of insurance evidencing the insurance coverage required by
this section of the Project Funding Agreement.

92  INTENTIONALLY LEFT BLANK .
9.3 INTENTIONALLY LEFT BLANK

94  INTENTIONALLY LEFT BLANK .

Igﬁfndmg Agreement shall constitute a material breach of this Project Fundmg
be just cause for termination of this Project Funding Agreement.
9.6  INTENTIONALLY LEFT BLANK
9.7 INTENTIONALLY LEFT BLANK
9.8 INTENTIONALLY LEFT BLANK

9.9 Al insurance policies required by this Pro;ect “F;mdmg Agreement shall be issued by
companies lawfully authorized to write that type of msﬁran slinder the laws of the Commonwealth
of Massachusetts w1th a ﬁnanmal strength ratmg’ 0f “ﬁ\”—“ or better as assigned by A.M Best

3 SECTION 10
CO&IPIJAN K WITH CONSTRUCTION CONTRACT DOCUMENTS, PROJECT
¥ PERMITS and OTHER APPLICABLE LAW

10. he Di%trict shall be solely responsible to the Authority for the implementation and
completion. of the Project in accordance with the Construction Contract Documents and Project
Permits, and for the economical and efficient operatlon and administration of the Project. In
addition, notwithstanding any right of approval, review, or inspection held by the Authority in
connection with this Project Funding Agreement, the District shall be fully and solely responsible
for taking all reasonable actions designed to ensure that the Project complies with all applicable
building codes, laws, rules and regulations.

10.2  The District shall be responsible for enforcing the provisions of the Construction Contract
Documents and shall use its best efforts to ensure that the Contractor or Construction Manager
performs all of its contractual obligations thereunder in a satisfactory manner.
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SECTION 11
DEFECTS

11.1  The District shall use its best efforts to require the Contractor or the Construction Manager,
at the Contractor’s or Construction Manager’s own cost and expense, to repair any defect in
materials or workmanship in the Project or any portion of the Project that may develop during the
applicable warranty period and the District shall, to the extent permitted by law, indemnify, defend
and hold the Authority harmless from and against any loss, cost, liability or expense paid or
incurred by the Authority (mcludmg all attorney’s fees and other costs mcurred by the Audlorlty in

party with respect to any such defect, actual or alleged.

SECTION 12
ACCESS

all agreements, Construction Contract Documents, books, rccfgrds comn“mmcatxons and all other
documents, materials and information related to the Project, fot‘tl;}‘e purposes of, without limitation,
determining compliance with this Project Fundmg Agreement, fcomphance with all other
agreements related to the Project, and for assessing the ongress of the Project.

&

12.2 The District shall promptly make available’ ‘iAuthomy any other documents or
materials related to the Project, as the Authonty nia'j"? reque‘st from time to time.
s;acrm;v fis
PRESENCE ON THE PREMSES OF THE ASSISTED FACILITY

13.1 The District shall requlre each%o “the Owner s Project Manager, Designer, Contractor or
Construction Manager and Vendé\rg, as the case may be, to agree that that all persons whose duties
bring them upon the Project: iSlte%\hqll comply with the reasonable directions of the authorized
officers and/or representauves of the District and the Owner’s Project Manager.

In the event = matenai accident of any kind related to the Project, the District shall
. thorlty in wntmg For purposes of this section, material accident shall

._‘\,

mean anacmdent :rﬂsultlﬂ g in death, serious injury or a serious breach in the physical plant.

132

& SECTION 14
RESTRICTION ON SALE, LEASE, or REMOVAL FROM SERVICE
O, &
14.1  Asid condition of the Authority providing a Total Facilities Grant to the District, the District
agrees to maintain and operate the Assisted Facility as a public school facility consistent with its
Educational Program and in accordance with the provisions of this Project Funding Agreement,
Chapter 70B, Chapter 208 and 210 of the Acts of 2004, 963 CMR 2.00 ef seq., and any rules,
regulations, policies and guidelines of the Authority. In the event that the District wishes to sell,
rent, lease, license, mortgage, donate, transfer control of, declare as surplus or otherwise dispose of
an Assisted Facility, or any portion of an Assisted Facility, or convey or terminate any interest
therein, other than renting, licensing, leasing or otherwise allowing for a temporary or periodic
community use of the Assisted Facility that does not interfere with or result in changes to the
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Educational Program, the District shall provide the Authority with a written notice of its intent to
sell, rent, lease, license, mortgage, donate, transfer control of, declare as surplus, or otherwise
dispose of the Assisted Facility, or any portion of an Assisted Facility, or convey or terminate any
interest therein, at least sixty (60) days prior to the effective date of any such proposed action, in
accordance with the notice provisions of Section 17 of this Project Funding Agreement. The notice
of intent to take any of the aforementioned actions shall include the current appraised value of the
Assisted Facility and the maximum resale price on the basis of highest and best use of the facility.
If the Authority disagrees with the current appraised value of the Assisted Facility, the Authority
may obtain a second appraisal at its own expense, and the current appraised value shall be equal to
the greater of the two appraisal amounts on the basis of highest and best use of the facilityffit.
e

e oY

142  The provisions of Chapter 70B, § 15(a)-(c) shall apply to any sale, rental&ggé‘s_é or ~i‘3gloval
from service of the Assisted Facility, except for a rental or lease that is for a te ngso{?aiy or petiodic
community use. In the event that the District sells, rents, or leases the AssistedHacility, ottier than
renting or leasing the Facility for a temporary or periodic communityfpﬁﬁéﬁ%sg@e??’igjﬁthority shall
receive no less than its share, in proportion to its investment in the, tot% Pro}é‘pt cost;"of the fair
market value of the Assisted Facility, as determined by an apggéisal condtigted-pursuant to Section
14.1 above. & 3

SECTION 15 E
NOTICE OF CLAIMS

15.1 The District shall notify the Authority prompﬁt_l\\)g}iﬁ %yrmng at the address and in the manner
required by Section 17 of this Project Funding Agreénignt of#iny material claim or action brought
against the District, Designer, Owner’s Projegt*Mﬁg{ag’é:gg’COmractor or Construction Manager,
Vendors and/or any and all Sub-Contractors aﬁsmg out of this Project Funding Agreement or the
'\“&k e ) 4\:.\,\

g BN

e
Py

152 Neither the District nor any person or %t“;tity claiming by through or under it, shall file a
civil action arising out of the provisions of'this Project Funding Agreement against the Authority
without first serving the Authority, with’a written notice stating the factual basis of its claims, the
applicable provisions of the Projé%hfﬁndmg Agreement that the claim is based upon, and the
remedy that the District isiseekirig. No civil action arising out of the provisions of this Project
Funding Agreement shall:be*filed by the District against the Authority until the expiration of sixty
(60) days after the Aﬁt}lcﬁ'ltyghas received the notice of claim required by this section.
SECTION 16
INDEMNIFICATION

o thcgﬁlliest extent permitted by law, the District shall indemnify, defend, and hold
harmless%@g%ﬁ’uthority and its officers, agents and employees from and against any and all claims,
actions, dgmages, awards, judgments, liabilities, injuries, costs, fees, expenses, or losses, including,
without limitation, reasonable attorneys fees and costs of investigation and litigation whatsoever
which may be incurred by or for which liability may be asserted against the Authority, its officers,
agents or employees arising out of any activities undertaken by, for, or on behalf of the District in
the implementation of this Project Funding Agreement or any activities, acts or omissions in
relation to the Project, including, but not limited to, the performance of any contract or obligation
directly or indirectly related to the Project. This Section shall not be construed to negate or abridge
any other obligation of indemnification running to the Authority which would otherwise exist.
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162 INTENTIONALLY LEFT BLANK

SECTION 17
NOTICE

17.1 Any notices required or permitted to be given by either of the Parties hereunder shall be
given in writing and shall be delivered to the addressee (a) in-hand (b) by certified mail, postage
prepaid, return receipt requested; (c) by facsimile; or (d) by a commercial overnight courier that
guarantees next day delivery and provides a receipt, and such notices shall be addressed as follows:

.

If to the Authority:

Massachusetts School Building Authority
40 Broad Street, Suite 500

Boston, MA 02109

Attention: Director of Capital Planning
Facsimile: 617-720-5260

If to the District:

Town of Acton

472 Main Street

Acton, MA 01720

Attention: Town Treasurer
{3-;“ 3 =

Facsimile: (978) 264-96303, =

=
5,

or to such other address or addreweé""%&g@ "I?B'?iystrict and the Authority may from time to time
specify in writing. Any notice shali'he efféctive only upon receipt, which for any notice given by
facsimile shall mean notice thathag begﬁggbceived by the party to whom it is sent as evidenced by a
confirmation slip that bears X!:in:,;;tin}é";\k_\_ﬁ date of receipt.

X

SECTION 18
AMENDMENTS

18.1 This Pr ﬁlg Agreement may be amended only through a written amendment
signed)fji"duﬁ?\”aﬁ?d@zéd representatives of the District and the Authority.

st

SECTION 19
ADDITIONAL PROVISIONS

19.1  Ali certifications, filings, and submissions to the Authority required by this Project Funding
Agreement shall contain a statement, signed by a duly authorized representative of the District, that
such certification, filing, or submission is true, complete and accurate, to the best of the District’s
knowledge.

19.2 No member or employee of the Authority shall be held personally or contractually liable by
or to the District under any provision of this Project Funding Agreement, because of any breach of
this Project Funding Agreement, or because of its execution or attempted execution.
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19.3  The District shall neither assign any interest, in whole or in part, in this Project Funding
Agreement, nor transfer any interest in same, whether by assignment or novation, without the prior
written approval of the Authority.

19.4 Nothing in this Project Funding Agreement shall be construed as creating a duty or
obligation on the part of the Authority to oversee or monitor the performance of the Designer,
Contractor or Construction Manager, Owner’s Project Manager or other Project participants. The
Authority shall not be responsible for, among other things, the design of the Project, architectural
plans, construction means, methods, techniques, sequences or procedures, quality control o'}
construction safety, or compliance with the Construction Contract Documents, Project; fej;mlts or
any applicable provisions of law, which shall be and remain the sole responsibility ¢ of the Di"étnct
and its Designer, Contractor or Construction Manager, Owner’s Project Manager i
the case may be. e

SECTION 20 S
GOVERNING LAW, VENUE, AMENDMENT, and SEVERABILITY

20.1  This Project Funding Agreement shall be governed by d mtelpreted in accordance with
the laws of the Commonwealth of Massachusetts. In case “any: ‘}}I‘OVXSIOH(S) hereof shall be
determined invalid or unenforceable under the apphcable law, such provision(s) shall, insofar as
possible, be construed or applied in such manner le & em‘ut the enforcement of this Project
Funding Agreement; otherwise, this Project Funding®; greemeht shall be construed as though such
provision(s) had never been made a part hereof S, z}g/’

s\ 2, 7‘&

20.2  Any civil action brought against fhe Au‘thorlty by the District, or any person or entity
claiming by through or under it, that at\lses oﬁba@ythe provisions of this Project Funding Agreement,
shall only be brought in the Superlor Conrt for “Suffolk County, Massachusetts. The District, for
itself and for any person or entity clalmmg by through or under it, hereby waives any defenses that
it may have as to the venue to which 1tbas agreed herein, including, but not limited to, any claim
that this venue is improper, or«th;&%he “forum is inconvenient. The District for itself and for any
person or entlty clalmmg by through or under it, hereby waives all nghts if any, toa _]ury trlal in

and of ho’ further #5& or effect unless it is executed by a duly authorized representatlve of the
Dlstr;gt anﬂ ‘a duljgauthonzed representative of the Authority. The undersigned, who are signing on
behalfs bf the Dlstnct, hereby warrant and represent that they possess the full legal authority to
executse\ths iject Funding Agreement on behalf of the District and to bind the District to its
terms and, ‘Conditions. In the event that the Authority determines that the undersigned are not duly
authorized to execute this Project Funding Agreement and to bind the District, the Authority may,
in its sole discretion, take whatever action it deems necessary to terminate this Project Funding
Agreement, to suspend or terminate payments to the District and to recover any funds disbursed to
the District. Any rights and remedies available to the Authority under the provisions of this Project
Funding Agreement shall be in addition to any other rights and remedies provided by law.

SECTION 21
WAIVERS
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21.1  The terms, conditions, covenants, duties and obligations contained in this Project Funding
Agreement may be waived only by written agreement executed by duly authorized representatives
of the District and the Authority. No waiver by either party of any term, condition, covenant, duty
or obligation shall be construed as a waiver of any other term, condition, covenant, duty or
obligation nor shall a waiver of any breach be deemed to constitute a waiver of any subsequent
breach, whether of the same or a different section, subsection, paragraph, clause, phrase, or other
provision of this Project Funding Agreement. Forbearance or indulgence in any form or manner by
either Party to this Project Funding Agreement shall not be construed as a waiver, nor in ﬁny way
limit the remedies available to that party.

21.2 The Authority’s payment(s) to the District under this Project Funding Agr ment;,

review, approval or acceptance of any actions by the District under this Project Fundn{g Agreement
shall not operate as a waiver of any rights or remedies available to the Auﬁlontymndef?thls ‘P}o_;ect
Funding Agreement or as otherwise provided by law and the District ghall; ‘mtﬁ “liable to the
Authonty for all damages incurred by the Authority arising out Qf*the Di ctxsa fa:llm'c to perform

in accordance with the terms and conditions of this Project Funding Agreéiﬁ e

SECTION 22

22.1  The occurrence of any of the following events aSha’ constitute, and is herein defined to be,

an Event of Default under this Project Funding Agrce‘ﬁi‘ent }';:E:v"

(a.) If the District shall fail tof perform or gbserve any covenant, agreement, term or
condition on its part provided in this Pro_;eqﬁ\i? undmg Agreement and such failure shall continue for
a period of thirty (30) days after wt;itten no'qce thereof shall be given to the District by the
Authority; provided that, if such fa1h3ke sannot? remedied within such thirty (30) day period, it
shall not constitute an Event of Defatﬂ hereuhder if corrective action satisfactory to the Authority,
as determined by the Authority;: hg, is instituted by the District within such period and
diligently pursued until the failure is: xemcdled

(b)) If any rgprese?itagen or warranty made by the District in this Project Funding
Agreement shall prove to ha ¢ been incorrect, false, or to be misleading in any material respect;

22.2 Lf any. Ev,,,_ t.of Default hereunder shall occur and be continuing, the Authority may proceed
to pretect.,its nghts under this Project Funding Agreement, and may: (a) terminate this Project
Fun@gxg Agreement, (b) permanently withhold or temporarily suspend payment of the Total
Faclhtles Grant'to the District, (c) recover any payments of the Total Facilities Grant previously
made to the Dlstnct, and/or (d) may exercise any other right or remedy upon such default as may be
granted to' the Authority under this Project Funding Agreement or under any other applicable

provision of law.

22.3 No delay or omission to exercise any right, remedy or power accruing upon any Event of
Default shall impair any such right, remedy or power or shall be construed to be a waiver thereof,
but any such right, remedy or power may be exercised from time to time and as often as may be
deemed expedient.
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22.4 The rights and remedies conferred upon or reserved to the Authority under this Project
Funding Agreement are not intended to be exclusive and every such right or remedy shall be
cumulative and shall be in addition to any other rights or remedies provided by law. The Authority
may assert a right to recover damages by any appropriate means, including, but not limited to, set-
off, suit, withholding, recoupment, or counterclaim either during or after performance of this
Project Funding Agreement.

SECTION 23
TERMINATION

\‘

23.1 This Project Funding Agreement may be terminated by the Authority if an qun Qf ‘,Default
shall have occurred as prowded in Sectlon 22. Notice of such termination shall be.in Wntmg and

Authority in the event of any action constltutmg fraud, malfeasance, or illogal ag\tlvi‘\

connection with the Project by the District or any of the Dlstrlct’§cmPIOYees, of wher‘p the District
knew or should have known, by the Architect, Owner’s PmJect Manager; Cﬂnstrucﬁon Manager,
Contractors or Vendors. i b

23.2  This Agreement may be terminated by mutual written agr%%‘mentof the Parties.

R,

SECTION 23

IN WITNESS WHEREOF, the Authorlty an the: blsﬁict have caused this Project Funding
Agreement to be executed by thei di . _authorized representatives this ___ day of
in the year 2010 o

oy

THE MASSACHUSETTS SCHG L BUILDING AUTHORITY

Katherine P, Cravén B

Name (Type/Print)

Title/Office (Type/Print)
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Christine Joyce

From: Steve Ledoux

Sent:  Thursday, December 09, 2010 12:34 PM
To: Christine Joyce

Subject: FW: MSBA PFA - Douglas Elementary

We need to add to agenda

Steven L Ledoux

Town Manager

472 Main Street

Acton, MA 01720
Telephone (978) 929-6611

When writing or corresponding, please be aware that the Secretary of State has determined that most email is
a public record and, therefore, may not be kept confidential.

From: JD Head [mailto:jdhead@mail.ab.mec.edu]
Sent: Thursday, December 09, 2010 12:31 PM
To: Steve Ledoux

Subject: Re: MSBA PFA - Douglas Elementary

Does Lauren have to sign or can I. Seems | have signed these in the past

Looks to me it depends on how Town Legal counsel fills out the attached PFA Legal
Certification will determine who signs. Section 1 asks counsel to identify the elected official
(Lauren) or appointed governmental officer (you) who can execute the PFA. Section 2 asks
counsel to identify the elected official or appointed governmental officer who can make final
binding decisions with regards to the project. Counsel could name me there if you would
like, fact of the matter is that all decisions have already been made and approved by MSBA
as the project is completed so this section is nonconsequential.

g
called to order one evemng in the smaII room downstalrs at Town HaII not sure if that rings a
bell. | would be happy to give a presentation to the BOS or answer any questions in any
format at their convenience with regards to this document or the project in general.
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| hope this is helpful. Just let me know how you want to handle it or what you need me to do.

Best,
JD

12/9/2010
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Christine Joyce

From: Lauren Rosenzweig [Isr57 @ comcast.net]
Sent:  Wednesday, December 08, 2010 3:36 PM
To: JD Head

Cc: Manager Department

Subject: Fwd: PFA Douglas Roof

Hi JID,

Steve L has not seen the agreement, and I never received it.

Do you know how it was sent?

Also, is there a deadline?

Does it need BOS approval or can Town Manager sign?

We meet this coming Monday at 5:00 PM, so if you can send any documents and tell us what we need
to vote, we can take care of it then. We need to post the meeting by tomorrow at 4:00PM. I'll ask the
Town Manager to put it on the agenda just in case.

STEVE L--Can you add this to Monday 5 PM agenda? It would be titled "Project Funding
Agreement from the MSBA (Massachusetts School Building Authority) for the Douglas School
Roof."

Sorry for the mix-up. We'll do whatever we need to get it done.

--Lauren

Begin forwarded message:

From: Lauren Rosenzweig <Isr57 @ comcast.net>
Date: December 8, 2010 3:15:40 PM EST

To: Steve Ledoux <sledoux @acton-ma.gov>

Cc: JDHead@mail.ab.mec.edu

Subject: Fwd: PFA Douglas Roof

Hi Steve,
I must have missed this e-mail.

I checked my records and I did not receive a copy of the Agreement, unless it was
delivered to me hard copy? on Docushare?

Can you look into this and get back to JD Head as soon as possible? He sent me another
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" reminder today (see attached).
Thank You.

Lauren

12/8/2010



Page 1 of 1

JD:

Attached please find the Project Funding Agreement for the Douglas Elementary School. A hardcopy for
execution has been sent in the mail to Ms. Rosenzweig (Chair, BOS). The instructions for execution can be found
on the cover letter. Also attached is the legal certification as a Word document so that it can be placed on district
letterhead as outlined in the cover letter.

The PFA Exhibits will be emailed separately due to size.

Please feel free to call or email me with any questions.

Noah Luskin

Massachusetts School Building Authority
40 Broad Street
Boston, MA 02109

Direct: 617-960-3037
Main: 617-720-4466
Fax: 617-720-5260

noah.luskin @MassSchoolBuildings.org
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