TOWN OF ACTON

Acton, Massachusetts Q1720
T (508) 264-9612
ax (508) 264-9630
Don P. Johnson

Town Manager

February 11, 1992

Mr. Kenneth H. Olsen, President
Digital Equipment Corporation
146 Main Street

Maynard, Massachusetts 01754

Dear Mr. Olsen:

I am writing you regarding a situation that the Acton
Board of Selectmen and I believe has the potential for causing
a great deal of difficulty for Digital Equipment Corporation
and, especially, your personnel.

For many years we in the Town of Acton have been
concerned about the condition of the railroad overpass bridge
on Route 27 in South Acton. The rating on this bridge was
reduced to 6 tons in 1985. This is the most restrictive
weight limit that may be imposed, short of closing the bridge.
For over six years, virtually all truck traffic has been
required to detour through adjacent residential neighborhoods,
while the bridge remains open only to passenger size vehicles.

After years of study, State Officials and Local Interests
finally agreed on the preliminary design for a replacement
bridge in 1989. At that time we were hopeful that replacement
would occur quickly, eliminating the inconveniences of truck
deliveries that had been (and continue to be) forced to
reroute around the bridge. Unfortunately, since then there
"has been little or no progress from the State toward
completion of the design or replacement. We are now informed
by the State that the project is "dead" and it’s future seems
to be unknown.

This portion of Route 27 carries approximately 19,000
vehicles daily with approximately 2,000 vehicle trips
occurring during the morning and evening commute. The bridge
is in imminent danger of being closed due to its continuing
deterioration. Such a closure would necessitate serious
detours of commuter traffic and many of your personnel would
be forced into lengthy rerouting. Both employees and business



clientele who normally access your facilities via this bridge
will experience severe delays and very difficult traffic
conditions.

We urge you to communicate with your legislative
representatives and the Governor’s office and seek their
assistance in moving this project forward. The bridge
continues to deteriorate and the Selectmen are fearful that
its declining condition may soon force closure. Without
replacement plans, one can only speculate as to the duration
and severity of the inconveniences we will all suffer.

Please feel free to contact my office if you have any-
guestions or desire more detail in this regard.

Very truly yours,
Dim. P ?”‘“"‘w

Don P. Johnson
Town Manager
DPJ:251
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DATE: 2/21/92

TO: Board of Selectmen
FROM: John Murray

SUBJECT: Democratic Committee’s Request to use Town Hall

Mr. Eisengrein is correct that Rep. Pam Resor, Senator Bob
Durand and US Representative Chet Atkins have been granted
permission to use town hall. Their activities have been and will
continue to be limited to interacting with their constituents.

In fact what we have done is to allow these elected officials to
hold "office hours" in town hall. We view this as a public
service to the citizens of Acton who do not or cannot attend
"office hours" in Boston or Washington.



s Vailey . FEB2019%2

Acton, MA 01720
Feb. 19, 1991

Board of Selectman Subject: Use of Town
Town of Acton: Hall for Meetings

As Chairman of the Acton Democratic Town Committee, I have
requested use of Town Hall for Committee meetings on several
occassions; I have been refused by citation of quoted
regulations barring Town Hall usage for political purposes
that appear to be partisan-based.

I recently asked again for Town Hall usage for a Senate
District Conference meeting of area towns for about 100
people; the meeting was to elect candidates for the State -
Democratic Committee. I was refused on the same grounds as
noted above.

I am writing to appeal these decisions; the appeal is based
on the following facts:

1. Elected officials presently use Town Hall for meetings;
for example, Pam Resor and Chet Atkins.

2. The members of the Acton Democratic Town Committee also
are officials elected by citizens; for example, the March
10, 1992 Democratic primary ballot lists 27 individuals.

3. The meetings of concern for which we requested Town Hall
usage have always been open to the public, and are not
concerned with lobbying for partisan candidates for publicly
elected positions.

Therefore, our Committee requests that you clarify and
modify the regulations to permit the type of meetings cited
above., To clarify the situation for Town Hall staff,
perhaps the definition of acceptable meetings, by Democratic
or Republican committees, might be:

4. A requirement for a published notice of meeting time,
date, and agenda, one or two weeks before the meeting.

5. The notice should indicate that the general public may
attend, just as they may attend your meetings. Individual
committee by-laws would determine the extent of their
participation, just as you do.

We would agree to the present ban on partisan meetings held
primarily to promote party candidates.



Opening such meetings to the general public would match your
efforts to educate the public on the political process.

We would appreciate your prompt consideration of the above
matter to clarify this situation. I would be available to
attend your meeting to comment on our position as the matter
is discussed.

Yours truly,

/’éb‘b iﬂuﬁf)&.‘z\
R.H. Eisengrein
Chairman, Acton
Democratic Committee



Commonwealth of Massachusetts
Executive Office of Environmental Affairs

4 Department of

# Environmental Protection FEB | 91992
D E Pr Central Regional Office

William F. Weld ' ' 66‘5

Governor

Danlel S. Greenbaum C{/ '

Commissioner

URGENT LEGAL MATTER: PROMPT REPLY NECESSARY
CERTIFIED MATL: RETURN RECEIPT REQUESTED

January 30, 19

RWSC Site Number: 2-0745
Sunrise Sunoco
421 Massachusetts Avenue

Acton, MA 01720

Sun Refining & Marketing Co. RE:
35 Terminal Road
Providence, RI 02905

Attention: Carl Borklang,
Regional Environmental

FIRST NOTICE OF DEFICIENCY

Waiver Application
M.G.L.c.21E and 310 CMR 4C. 537

Dear Mr. Borkland:

The Department of Environmental Protection, Bureau of Waste
Site Cleanup, Central Region, Worcester, Massachusetts (the
Department), received a Waiver Application on August 27, 1991,
for the property located at 421 Massachusetts Avenue, Acton,

Massachusetts.

As stated in the Massachusetts Contingency Plan (MCP), 310
CMR 40.537(1), a potentially responsible party (PRP) or other
persons may apply to the Department for a waiver of the approval
requirements set forth in 310 CMR 40.536. Such waivers may be
granted only for disposal sites which have been classified by the
Department as non-priority disposal sites pursuant to 310 CMR

40.544.

Based upon a review of the Waiver Application Form, the
Preliminary Assessment Report, the Interim Site Classification
Form, and the Phase 1 Report (Phase I Limited Site Investigation)
prepared by Handex, Inc., and other site investigation reports
prepared by Handex, the Department has determined that the
information-provided IS not sufficient to classify the site as 2
non-priority disposal site. Therefore, in order to_ further
consider this application as eligible for the wailver process, the
following additional information must be submitted:

75 Grove Street o Worcester, Massachusetts 01605 e  FAX (508) 792-7621 e Telephone (508) 792-7653



NOTICE OF DEFICIENCY, WAIVER APPLICATION Page 2

Sunrise Sunoco, Site Number: 2-0745
January 30, 1992

1)

2)

3)

4)

5)

6)

Identify all schools within 500 feet of the site, and
evaluate the potential for impact on the school grounds
by contaminants migrating from the site.

Identify all private water supplies within the area
(indicate overburden or bedrock well), and evaluate the
potential for impact on the wells by contaminants
migrating from the site. Verify the precise uses of
the water supplies. Considering the potential for
impact of the water supplies and the uses of the water
supplies, identify the potential threats to public
health and the environment.

An updated site map indicating all important details,
including present and former objects. For example:
monitoring wells, soil borings, USTs, ASTs, pump
islands, petroleum piping, floor drains, catchbasins,
dry wells, leaching fields, sanitary and storm

sewerlines, water lines, etc...

A list of all present and former USTs including:
storage quantity, storage contents, tank material, date
installed, date removed, condition (if known), tank and
line tightness tests, and distance between tanks and
water table.

Assess the reasons that 1.55 feet of floating fuel oil
were observed in monitoring well W-4 on September 17,
1991, and yet only 12 gallons of product were recovered
from the well. In addition, attempt to determine the
reasonable quantity of released product, as well as its
potential migration pathway.

Catchbasins, which were connected to the floor drains,
should be assessed as potential sources of
oil/hazardous material. Indicate the years that the
floor drains were used and the materials that entered
them. Obtain a sludge sample from the bottom of the
first catch basin which is connected to the floor
drains and analyze it using EPA Methods 8240 and TPH.

As stated in 310 CMR 40.537 of the MCP, in order for a site
to be eligible for a waiver, it must first be classified as a
non-priority site. Until the issues raised in this
correspondence are clarified, it will not be possible to make a
determination on the classification of the site.



NOTICE OF DEFICIENCY, WAIVER APPLICATION Page 3
Sunrise Sunoco, Site Number: 2-0745
January 30, 1992

-No further action will be taken by the Department until the
above-referenced information is received. This correspondence is
considered a First Notice of Deficiency, and you are urged to
comply with the requests of this Notice. Please inform the
Department in writing as soon as possible stating if you plan to
collect the requested information and what your schedule for the
submission will be.

If you have any questions regarding this matter please
contact Bob Caldicott of this office at (508) 792~7653.

Very truly yours,

Daniel J. Hannon
Section Chief
Waste Site Cleanup

<
o

DJH/MKG/RJIC
2-0745.NOD
cc: Acteon Board of Health
Acton Board of Selectmen u/’////
Eric Montgomery, Handex, Inc., 398 Cedar Hill Street,
Marlboro, MA 01752 '

Elaine Jonnet, BWSC, Boston, DEP
Database Entry



OFFICE OF THE

BOARD ;
OF HEALTH ::BJS‘

ACTON PUBLIC HEALTH NURSING SERVICES

472 MAIN STREET

ACTON, MASSACHUSETTS 01720 Lucy A. Sala. M.S. A.N.C
. a, MS.,, R.NC.

TEL: 508-264-9653 ADMINISTRATOR/SUPERVISOR

February 13, 1992

TO: Don Johnson, Town Manager
FROM: Lucy A. Saia, Administrator/Supervisor

I have made arrangements with Mobile
screening at the Town Hall on Saturday, ‘Aprit 3,

discussed this with Dean Charter, and will advertise 1n
If there are any difficulties with this plan, please advise me.

cc:  Dean Charter
Doug Halley
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Mobile Diagnostics Inc.

FEB | 4109

This letter of authorization between Mobile Dlagnostlcs. Inc.,

. and Qeton frbidie. Mung%‘aﬁ‘mu - )

{Client) gives Mobile ])mgnostlcs. Inc., authority to locate the’
mobile unit on the premises of facility (listed below) and perform
mammography examinations.

Client understands that the mobile unit uses radiation
during the examination, and that Mobile Diagnostics, Inc., takes all
necessary safety precautions to safeguard against all unnecessary
radiation exposure.

Mobile Diagnostics, Inc., agrees to maintain all patient
records of each Client location at the Mobile Diagnostics, Inc.,
address listed below (unless the Client wishes to maintain patient
records on site).

Client understands this authorization is required by the
Bureau of Radiation Control, and services cannot be instituted
unless signed.

. -1
//- f : [ g:
Moéile Diaé_;ostics, Inc. - Client Representative

Client

Address

City, State, Zip

LY

l\aww q—/‘i 1993,
Date J Date

148 Linden Street Suite 108 Wellesley, MA 02181 (617) 235-6655



cc 'R0

February 10, 1992

Dear Don Johnson,

I wanted to write and thank you for all your help in
drafting several samples of statlonery for use by the
Acton/Boxborough Arts Council.

OQur chairman, Rosalie DeQuattro picked them up from
Christine as she will have the final say concerning them.

I enjoyed meeting with you, and again let me thank you for
your time spent in this matter.

Sincerely,
“"“%T- Rnenls ek

Nancy J. Rembert, secretary



TOWN OF ACTON

TOWN CLERK
472 Main Street FEB | 4I°Q?
Acton, Massachusetts 01720
Cornelia O. Huber : (508) 264-9615 Catherine Belbin
Town Clerk Asst. Town Clerk
%0
February 13, 1992 &
TO: Don Johnson
FROM: Connie Huber 05¢l

SUBJECT: Conversation With Jim Guter

Per your request, the following is a synopsis of the telephone
call I received this noon from Jim Guter. Jim, who is
Director of Fine and Performing Arts of AB Regional school
system was in a state of panic about a conflict of dates at
the ABRHS auditorium.

2y
5im says that in May of 1991 he reserved the auditorium for d]
Wednesday, April 8, 1992 for a high school band jazz concer ‘4ﬁf

Apparently nobody told him that the auditorium is reserved for
town meeting during this period. Acceptances to his
invitations have been received for the concert which he
reports involves 5 high school bands and the Berklee’s School
of Music band.

I told him I would talk with you and call him back.
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PAIMER & DODGE
One Beacon Street
- Boston, Massachusetts 02108 FEB | 2 1937

simile: (617) 227 4420
Telex: 951104

Tefephone: (617) 573 0100

February 12, 1992

Mr. Richard Buck
4 Milldam Road -
Acton, MA 01720

Dear Mr. Buck:

Acton town officials have contacted me regarding certain
activities you have undertaken on Town conservation land which
abuts your property. It is my understanding that many of the
concerns of the Town about your conduct were outlined in a letter
to you dated December 26, 1991 from Dean Charter. It is also my
understanding that you have not replied to Mr. Charter’s letter
or undertaken any remedial action to begin to restore the
conservation land. Under the circumstances, I have been asked to
begin legal proceedings against you. Before instituting legal
action, I would be glad to speak to you or your lawyer about
entering into a settlement agreement. If you wish to pursue
settlement of this matter, please call me prior to February 21,
1992. I can be reached at 617-573-0386.

Very truly yours,

Norman P. Cohen

NPC/db
ccC: Dean Charter
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TOWN OF ACTON
472 Main Strest
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T
efthGDZMSGﬁ
Don P. Johnson
Town Manager

February 19, 1992

Boston Edison Company
Mr. Jack Goggin
15 Blandin Ave.
Framingham, MA

Dear Jack:

The Selectmen asked during their February 18, 1992
meeting for a complete report concerning the power outage in
West Acton on February 14, 1992. At a minimum the written
report should contain the following information:

1. Cause of the power outage

2. The reasons that the power could not be rerouted
(including all necessary circuit maps)

3. The time differential in responding from Framingham
vs. Maynard

4. The extent of calls from customers and the process of
disseminating information to the affected customer

base

5. The extent of information provided to town officials
(including names and times)

Thank you for your time and consideration.

Very truly yours,

John Murr
Assistant Town Manager
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FEB 1 91997

ACTON SCHOOL COMMITTEE

CONFERENCE ROOM - #114 February 20, 1992
R. J. Grey Junior High School

AGENDA

L 8:30 CALL TO ORDER

IL 8:35 FY’93 BUDGET DISCUSSION

OL  9:30 ADJOURNMENT




ce. BoS

ACTON-BOXBOROUGH REGIONAL SCHOOL COMMITTEE

Conference Room - #114 February 20, 1992

AGENDA

L 7:30 CALL TO ORDER

II. 7:35  FY'93 BUDGET DISCUSSION AND RECOMMENDATION

O 830 ADJOURNMENT
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vl Letter #31

ON-‘EN
D W WHITE Construction, InéEB I gjogp

867 MIDDLE ROAD — ACUSHNET, MASS. 02743

'T»U

CENERAL & EXCAVATINC CONTRACTOR TEL.: (508) 763-8868

o Earth Moving e Land Clearing @ GCrading @ Loam e Fill e Gravel o

cc.! BoS

CERTIFIED MAIL #P 720 830 785 February 12, 1992

Chief George Robinson
Police Department
Main Street

Acton, MA 01720

Guardrail & Improved Access to
Acton Landfill on Route 2
Town of Acton-Concord

DPW Project No. SP91~176

Dear Sir/Madame:

This is to inform you that our firm has been selected by the Massachusetts
Department of Public Works to perform the work on the above referenced project.

Work on this project is scheduled to begin on February 24, 1992.

Cordially,

D.W. WHITE CONSTRUCTION, INC.

David W. York
Project Coordinator

DWY/jaf

(‘a"‘-‘zs‘bf”a -

'( Y

l
l

FEB 19 1992 'lu-
ACTON EXGINEERING DEPT.

1Y



Town of Acton ' Planning Department

472 Main Street  Acton, Massachusetts 01720 (508) 264-9636
February 12, 1992

Harold W. Storrs

Director

Dept. of Community Services
Town of Concord

133 Keyes Road

Concord. MA 01742

REGARDING: Watershed Quality Management Planning Grant Application,

Dear Mr. Storrs:

This letter is intended to express the support of the Acton Plannin
Department for your grant application under the Clean Water Act, Section 604 (b).
The purposes and goals expressed in your grant application seem to coincide with
Acton'’s desire, as state in its recent Master Plan, to protect its natural resources. I
hope vou will succeed in securing this grant and look forward to working with the
Town of Concord in developing the watershed management plan. From our
perspective, this is an opportunity to develop a management plan that covers all of
our shared drinking water resources. They include Nagog Pond as well as portions
of Concord which are highly sensitive recharge areas to several of Acton’s municipal.
wells.

Sincerely,

olond Boute
Roland Barti
Town Planner

cc: Don P. Johnson, Town Manager /

Planning Board

[rhb343*2/92]
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Town of Acton Planning Department

472 Main Street  Acton, Massachusetts 01720 _ (508) 264-9636

INTERDEPARTMENTAL COMMUNICATION

- TO: Planning Board | DATE: February 20, 1992
FROM:  Roland Bartl, Town Planner Z . (17 ;

SUBJECT: UPDATE - Special Permit Application
for Projecting Sign at 83 Great Rd.

The Board of Appeals has held and closed its public hearing on the requested
variances. While no written decision is issued, the Board of Appeals has voted in
public session to deny the requests. This means that projection 1s limited to 3 feet,
and lettering must be light on dark background. The application for a special permit
to increase display area is now somewhat obsolete because it doesn’t show a sign that

can be approved. I recommend continuation of the hearing until a new sign drawing
has been submitted.

However, we could use the hearing on Monday to find agreement on an
appropriate display area that remains in good proportion to the building.
Permitting the maximum requested display area of 12 s.f. will probably result in a
sign that projects 3 feet and is 4 feet high. In my opinion a proportionate reduction
from the originally proposed sign would be in better scale with the building; this
would result in a sign that projects 3 feet, is 2.25 feet high, and has a display area of
6.75 s.f. which is only slightly over the standard dimension of 6 s.f. I also refer to
my 1/13/92 IDC (attached) in which I pointed out the substantial amount of blank

space on the proposed sign. A small reduction in this blank area would make a
special permit obsolete.

Also, note that the applicant can install window signs, and a secondary wall sign

facing the parking lot in the rear. Both will provide additional sign display area for
the business.

cc:  Kenneth A. Sundberg
Don P. Johnson . \&

[rhb333*1/92}
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GOVERNING BODY : NESWC Executive Committee o
‘ A ) EE T
EETING PLACE: Selectmen's Rm, Lexington Town Hall W feB 4
DATE AND TIME | s “!
OF MEETING: Thursday, March 5, 1992 at 1:30 pm Tq{\gxilgr(,x. o o]
FEB T ggc.
! .t './‘ / Q// _‘4.)'”7 L, ~
SIGNED __ "\t i 4l A/ L dp DATE: Fobruary 13, 1992

| CHAIRMAN OR SECRETARY

ALL MEETING NOTICES MUST BE FILED AND TIME STAMPED IN THE TOWN CLERK'S
OFFICE AND POSTED ON THE MUNICIPAL BULLETIN BOARD 48 HOURS PRIOR TO THE

MEET ING.
(IN ACCORDANCE WITH CHAPTER 303 ACTS OF 1975)

MEET ING NOTICE Tewn Clerk's Time Stamp
COMMITTEE OR . . L
GOVERNING BODY: NESWC Financial Affairs Subcommittee m ”: p Eor

- ; HEER T
. : __ FEB | 4

MEETING PLACE: Room 111, Lexington Town Hall : -
DATE AND TIME ’ 'quﬁf%
OF MEETING: Thursday, March 12, 1992 at 8:00 am ———

N7, ' - I -
SIGNED Z/j_ /// /;j//(jj,}é& DATE: February 13, 1992

i/ ) CHAIRMAN OR- SECRETARY

'ALL MEETING NOTICES MUST BE FILED AND TIME STAMPED IN THE TOWN CLERK'S
OFFICE AND POSTED ON THE MUNICIPAL BULLETIN BOARD 48 HOURS PRIOR TO THE
MEETING.

(IN ACCORDANCE WITH CHAPTER 303 ACTS OF 1975)

-
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s J.F. KENNEDY FEDERAL BUILDING, BOSTON, MASSACHUSETTS 02203/2211
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CTIPSWRTES

February 13,'1992

Norman D. Lake

Chairman, Acton Board of Selectmen
472 Main Street, Town Hall

Acton, MAssachusetts 01720

Dear Norman D. Lake:

Attached is a copy of the final W.R. Grace Community Relations
Plan and Fact Sheet for your files. Copies are also available at
the Acton Memorial Library and the EPA Records Center on 90 Canal
St. in Boston. If you have gquestions about these documents,
please call me at (617) 565-3425.

Sincerely,

et fund —

Diane E. Ready
Superfund Community Relations Coordinator

Attachments

¢cc: Lynne Jennings, EPA
Brenda Haslett, EPA
Joanne Kasper Dunne, Massachusetts DEP
Michael LeBlanc, Massachusetts DEP
Charlie Tuttle, Bureau of Waste Site Cleanup
Doug Halley, Acton Board of Health
Bradford Leach, Concord Board of Health
Robert Eisengrein, Acton Citizens for Env. Safety

PRINTED ON RECYCLED PAPER



TO: Board of Selectmen
FROM: NORMAN LAKE, Chairman

FEBRUARY 14, 1992 (5;8 iég szf;_'
SUBJECT: SELECTMEN’S REPORT

FHEEHEEEHEEFEEEE R EEHEEEHEEFEFFHEFEHEEEF R EHEE R EEEEE 1R R E 1 44
AGENDA
ROOM 204
7:30 P.M.
FEBRUARY 18, 1992

I. CITIZEN'’S CONCERNS

II. PUBLIC HEARINGS & APPOINTMENTS

1. 7:45 AUDUBON HILL -~ Discussion of possible amendments to the
Comprehensive agreement.

IIXI. CONSENT AGENDA

2. SELECTMEN’S MINUTES - Enclosed please find minutes of the Regular
and Executive Session held on January 21, 1992 for Board
approval.

3. SPECIAL USE PERMIT - BEAN’S INC. ~ Enclosed please find the
Special Permit decision for board action.

4. SITE PLAN SPECIAL PERMIT - MIDAS REALTY - Enclosed please find
letters of agreement for Board action.

5. BETSY BALL FUND - Enclosed please find three requests for
disbursement along with staff comment for board action.

IV. SELECTMEN’S CONCERNS

6. BUDGET PRESENTATION & WARRANT DISCUSSION ~ Enclosed is the
detailed FY93 Budget as recommended by the Town Manager. Please
bring your Draft warrant (distributed last week) for discussion.
If you need another copy, please call the office.

v. TOWN MANAGER’S REPORT

VI. EXECUTIVE SESSION

VII. MEETINGS



« *

VIII. ADDITIONAL INFORMATION

IX.

Enclosed please find additional correspondence which is strictly
informational and requires no Board action.

FUTURE AGENDAS

To facilitate scheduling for interested parties, the following
items are scheduled for discussion on future agendas. This IS NOT
a complete agenda.

March 3, 1992~ Arboretum Presentation, Stoneymead,Ayer Rd., Street
Acceptances, Class II 125 High St., ScupperJack’s Transfer of
Licenses - All Alcoholic and Common Vict.

March 17, 1992 -
Harold Gordinier - Alternate Board of Assessors
March 31, 1222

Agrll 14, 1992

- 2§L992

May 12, 1
May 26, 199

732 acs
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DATE: 2/7/92

TO: TOWN CLERK, BEACON REPORTER, (FOR POSTING AND NOTIFICATION)
FROM: TOWN MANAGER’S OFFICE

SUBJECT: AUDUBON HILL

The Selectmen have scheduled time on the Agenda of the
February 18, 1992 Board of Selectmen’s Meeting for the purpose of
discussing possible amendments to the comprehensive agreement
signed by the Town concerning the Audubon Hill development.
Discussions will begin at 7:45 P.M. for those interested in
attending.
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SELECTMEN'S MEETING
JANUARY 21, 1992

The Board of Selectmen held their regular meeting on
Tuesday, January 21, 1992. Present were Norm Lake, Nancy
Tavernier, Dore’ Hunter, Anne Fanton and Town Manager Johnson

CITIZENS’ CONCERNS
None expressed. _
PUBLIC HEARINGS AND APPOINTMENTS

PAPA GINO'’S - 82 POWDERMILL ROAD
TRANSFER OF LIQUOR LICENSE

Carl Gasco, manager of the Papa Gino’s explained to the
Board that the Transfer was of the entire chain. He would remain
in his position as manager of the Acton Store. Outwardly it
would have no appearance of change, it was a corporate change of
the business. The Board asked about the several health
violations noted in the staff comments. Mr. Gasco has met with
Health and has taken care of the three infractions which were
minor in nature. NANCY TAVERNIER - Moved to approve the Transfer
of the Beer and Wine Common Victualer License. DORE’ HUNTER -
Second. UNANIMOUS VOTE.

REPRESENTATIVE PAM RESOR

Representative Resor came in and updated the Board on the
past years events. We have been assured by the governor that he
would level fund local aid, although we has heard that it will be
directed toward education. Nancy was very interested in lowering
health care costs as outlined in the handout in the numbered
mail. Pam asked the Board to priorize the list for her. Dore’
said that health benefit were a great concern in the Coordinating
Committee process. Dore’ asked if any tinkering would take place
in the school choice legislation. Pam has been told that there
in no way to delete this legislation. The Board agreed to
priorize the list of concerns and get it to Pam for her review
and action.

MINUTEMAN VOCATIONAL SCHOOL
Mr. WILTSE - OVERVIEW MEETING
- EE .

Mr. Wiltse along with Ron Fitzgerald updated the board on
the operations of the Voc. Tech. They assume that after this
year the R&D account will be zeroced after this year and a
majority of the town’s will be rejecting the Deferral option.
Acton was the only town to request deferral. Nancy speaking for
herself, was concerned why others had not chosen deferral as it
had allowed us to avoid an override this year. Anne after review

(=



stated she would support the printed resolution and vote not to
dictate to other towns and would vote against deferral at the
Minuteman Level. ANNE FANTON - Moved to reject the deferral on
Minuteman Regional Voc. School District school teacher’s
Compensation for fiscal year 1993 as authorized by Section 3 of
Chapter 336 of the Acts of 1991. DORE’ HUNTER - Second -
UNANIMOUS VOTE.

Dore’ asked Mr. Wiltse what he perceived his duties and
responsibilities were. He replied to see that the tax dollars
are spent properly and to promote voc tech education. Mr. Wiltse
was reminded that a Voc. Tech. education was twice the cost of a
traditional high school education. Dore’ asked that Mr. Wiltse
be put on the agenda list for the Coordinating Committee and
invited him to attend the Monday morning meetings so he could
better understand his role.

BOARD OF ASSESSORS
OVERV1EW MEETING

Jim Kotanchick, Chairman answered the Boards questions about
the abatement process. They have had 100 applications vs 344
last year and 921 the prior year. The Condo’s gave them trouble
this year and then the State interjects its views and rules.
Anne wanted the cost looked into for an annual reval. They
estimate 30,000 every three and that they would look into the
yearly update and get back to the Board on the estimated cost.
Public information about the denial and approval was discussed
and the Assessors agreed to prepare a more detailed response to
send to those denied. They were also asked to speak to the tax
classification issue next year to further assist the board in
their decision.

CONSENT CALENDAR
The Board approved the Consent Calendar as submitted. DORE’
HUNTER - Moved to accept as printed. NANCY TAVERNIER - Second.
UNANIMOUS VOTE.
SELECTMEN’S CONCERNS

Eagle Scout - Dore’ Hunter will attend the next Court in
March for Troop 1l1.

Norm Lake Noted he has taken out papers to run ‘£o a;sgcond

term.

Power Outage - Dore’ Hunter received a phone call about the
power outage in West Acton. The caller was concerned that the
lack of communication between the utility and citizens continues.
Staff was asked to interface with Boston Edison once again.



Annual Report - The Board reviewed and voted to submit the
report as written with the minor changes as suggested by John
Murray.

Coordinating Committee - Dore’ outlined the latest meeting.
Most of the discussion was based on the readjustment to the
budget on the School Choice monies and utilities. Dore’ asked
to have the wage increases for the past years vs. Town increases
gathered for review.

Legal RFP - Dore’ spoke to his recent memo. He felt that it
would be a helpful exercise and should be considered in the
future. Anne thought this was good RFP as written. Anne asked
if a general questionnaire had been put out on the current
services to staff/committees that use counsel yet. It was
suggested that a wording transition to the RFP be prepared and
sent to current counsel. Dore’ felt that after responding to
several of these it was a helpful process for the firm and client
relationship. ,

Regarding the Staff comment, Nancy wanted specific examples
of what the problems were from staff/boards. Dore’ was not in
favor of going to committees for content of the RFP. Dore’
wanted to keep the process as philosophical as possible, they
tell us what they will do for us. NANCY TAVERNIER - MOVED to
send out the RFP as written by Dore’ as well as staff
questionnaire for comment on current use of counsel. ANNE FANTON
~ Second. UNANIMOUS VOTE.

Route 2 - The Board reviewed the current response to the
letter written by Vanetta Hunter. They were concerned with the
notation of a possible construction of an over-under pass at
Piper Road. Anne discussed her latest meeting with the State
officials, MAPC reps and neighboring towns regarding the CAC
process. Anne was asked to contact the DPW by telephone and
discuss the Boards concerns.

TOWN MANAGER’S CONCERNS
Don Johnson asked the Board’s permission to send letters to

the officers involved in the recent hostage situation. The Board
agreed to his request and instructed him to draft the letters.



EXECUTIVE SESSION
The Board voted to adjourn into Executive Session for the
purpose of discussing Contractual review DORE’ HUNTER took roll
call all Ayes.

The Board adjourned into executive session at 10:30 P.M.

Clerk

Date

Christine Joyce
Recording Secty.
cmjWil-(191)



< EXECUTIVE SESSION MINUTES
January 21, 1992

Porrazzo Properties - Don updated the board on the recent
purchase of the property by Dan Porrazzo at auction.

ACHC ~ Audubon Hill - The Board discussed the most recent
staff memo on goals for the project. Dore’ felt that the order
of priorities was what he expected and was how he remembered the
board’s priorities.

Mobil 0il ~ Palmer and Dodge has received a letter from

Mobil asking to negotiate and the possibility of further
negotiations with the Town on the sign.

The Board adjourned at 11:10 P.M.

Clerk

Date

Christine Joyce
Recording Secty.
cmjWil-(187)



.2Bean’s Inec.
‘342 Great Road (TAVERNIER)
###########################################################################

Restaurant Special Use Permit #11/14/91-335; Amendment #3/9/83-230 <:E§;>

Decision of the Board of Selectmen (hereinafter the Board) on the petition of
Bean’s Inc. (hereinafter the Petitioner) for the property located at 342 Great
Road, Acton, Massachusetts. Said property is shown on Acton Town Atlas Map D4,
Parcel 28.

This Decision is in response to an application submitted to the Board on
November 14, 1991 by the Petitioner for a Special Permit under Section 10.3 of
the Acton Zoning Bylaw (hereinafter the Bylaw) to establish a restaurant. This
permit will also amend site plan Special Permit #3/9/83-230.

After causing notice of the time and place of the public hearing and the
subject matter thereof to be published, posted and mailed to the Petitioner,
abutters and other parties in interest as required by law, the hearing was
called to order on January 7, 1992 at 7:45 P.M. in the Acton Town Hall, Acton,
Massachusetts. Board members Norman D. Lake, Nancy E. Tavernier, F. Dore’
Hunter and Anne B. Fanton were present through the hearing.

The Petitioner was represented by Mr. David Beardsley. The record of the
proceedings and submissions on which this permit is based may be referred to in
the Office of the Town Clerk or the Office of the Board.

Submitted for the Board’s deliberation, prior to the close of the hearing, were
the following exhibits:

Exhibit I

A properly executed application for a restaurant Special Permit; a letter
dated May 24, 1991 from Prendergast Development Corp. to the Building
Commissioner; a plan shoving the layout of the restaurant. .

‘W'-‘e:‘\ -

Exhibit II

A request dated July 29, 1991 from the Town Manager for comments; letter to
Mr. Beardsley dated November 18, 1991 from the Town Manager’s office; letter
dated November 18, 1991 from the Town Manager’s office to the Beacon; Notice of
Hearing; Certified Abutters List dated April 25, 1991.

 Exhibit III

Interdepartmental Communication (IDC) from the Building Commissioner to the
Board dated December 27, 1991; IDC from the Health Director to the Building
Commissioner dated November 21, 1991; IDC from Municipal Properties Director
to the Building Commissioner dated November 22, 1991; IDC from Roland Bartl to
Don P. Johnson dated November 20, 1991.

e g



Restaurant Special Use Permit #11/14/91-335; Amendment #3/9/83-230
Sean’s Inc.

342 Great Road (TAVERNIER) 2
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Based upon its review of the exhibits and record of the proceedings the Board
under the Bylaw found that:

Findings and Conclusions

1.
2.

The restaurant use is appropriate for the site in question.

Condition H of Site Plan Special Permit #3/9/83-230 prohibits wet uses.
This condition was added to the decision at the request of the Board of
Health because of the capacity of the septic system (2104 gallons per day).
The Board of Health now feels that instead of prohibiting wet uses the
alloved uses should be limited to the system size. The use of all
buildings is already limited to the size of the septic system and it

would be redundant to limit uses to the septic size.

Therefore it is appropriate to eliminate Condition H.

3.

The site plan Special Permit #3/9/83-230 remains in full force and effect
with the exception of Condition H which is hereforth removed.

The use as proposed is consistent with the Master Plan, is in harmony with
the purpose and intent of this Bylaw and will not be determined or
injurious to the neighborhood.

Therefore the Board voted to GRANT the requested Special Permit and site plan
Special Permit #3/9/83-230 is amended so as to remove Condition H with the
benefit of the following limitations.

Limitations

2.1 The restaurant shall be run according to the submitted documents.

2.2 This decision applies only to the requested Special Permit, other .
~permits or approvals required by the Bylaw, other governmental
boards, agencies or bodies having jurisdiction shall not be assumed
or implied by this decision..

2.3 Effective Date of Special Permit - No special permit or-any
modification, extension or renewal thereof shall take effect until
a copy of the decision has been recorded in the Middlesex County
South District Registry of Deeds. Such decision shall ‘bear the
certification of the Town Clerk that 20 days has elapsed after the-
decision has been filed in the office of the Town Clerk and no appeal
has been filed, or that if such an appeal has been filed, it has been
dismissed or denied.



Restaurant Special Use Permit #11/14/91-335; Amendment #3/9/83-230

. RBean’s Inc.

342 Great Road (TAVERNIER)
###########################################################################

Appeals

Any person aggrieved by this Decision may appeal pursuant to the General Lavs,
Chapter 40A, Section 17 within 20 days after the filing of this Decision with
the Acton Town Clerk.

WVitness our hand this day of

Norman Lake, Chalrman

I, Christine Joyce, hereby certify that this is a true copy of the decision of
the Board of Selectmen.

Christine Joyce
Recording Secretary

Date filed with Town Clerk Cornelia 0. Huber, Town Clerk

TO WHOM IT MAY CONCERN: This is to certify that the 20 day appeal period on
the decision of Bean’s Inc. has passed and there have been no appeals made to
this office.

Date Cornelia O Huber, Town Clerk

T

cc: Petitioner - Certified Mail #
Building Commissioner
Planning Board
Engineering
Conservation.
Board of Health
Town Clerk
Planning Boards - Littleton, Vestford, Maynard, Carlisle, Concord,
Boxboro, Stow, Sudbury

(744)
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TOVN OF ACTON : FEB | 01992
INTERDEPARTMENTAL COMMUNICATION

DATE: Pebruary 7, 1992

TO: Don P. Johnson, Town Manager

FROM: Garry A. Rhodes, Building Commissioner,Agﬁgkzlz

SUBJECT: Site Plan Special Permit 9/23/91-334

L

Letters of Agreement

I have received two letters of agreement from Midas Realty Corporation.

These letters were required as part of the Special Permit.

It is my

recommendation that they are accepted as written,

(760)




MiDAS:

A Whitman Company Midas Realty Corporation
Northeast Region
61 Robert Treat Paine Drive
January 27, 1992 Taunton, Massachusetts 02780

(508) 824-1610

Board of Selectmen
Town of Acton

472 Main Street
Acton, MA 01720

Re: Site Plan Special Permit No. 9/23/91-334
Midas Realty Corporation -~ 124 Great Road
Plan File No. 3304 (Fanton)

Ladies and Gentlemen:

In compliance with section 3.5.1 and 3.5.2 of the above
referenced Site Plan Special Permit, Midas Realty Corporation
will hereby agree to the following:

(3.5.1) At such time and in such quantity as the Board of
Selectmen may designate, Midas Realty or its
assignees will provide up to three (3) monitoring
wells for the purpose of monitoring the general
quality of groundwater in the area of the subject
site and providing an early warning of potential
problems. Such wells shall be installed in
accordance with the directions and specifications
of the Board of Selectmen. Midas Realty, or its
assignees, shall agree to assume all costs (not to
exceed a maximum total cost of $3,000 to Midas
or its a531gnees) necessary and a33001ated with
the provision of said three (3) monltorlng wells,
and shall provide at such time the necessary
easements/access rights to the Town of Acton and
the Acton Water Supply District in order to
facilitate the taking of water samples for analysis.

(3.5.2) At such time as traffic conditions on Great Road
(Rt. 2A), in the opinion of the Board, reach pro-
portions that constitute a hazard to the citizens of
the Town of Acton, Midas Realty Corporation, or its  _
assignees, will contribute (on a pro. rata basis based
on the proportlon of the total traffic on said high-
way, which is represented by traffic to and from the
Midas property) a fair share toward a traffic study
to be conducted at the direction of, and to the
satisfaction of, the Board of Selectmen focused on
alleviating the problem. a



A Whitman Company

Board of Selectmen
Town of Acton
Page Two

Midas Realty Corporation's, or its assignee's share,
is to be based on metering of traffic to and from the
above referenced property. Midas Realty Corporation,
or its assignees, agree to assume all costs necessary
related to its premises and will contribute,
according to the pro rata formula established in
accordance with the above, a fair share towards any
mitigation measures suggested in the traffic study.

Respectfully submifited,

T./E. Williams,
Assistant General Counsel
Midas Realty Corporation

A. Rhodes, Building Commissioner
S. Quinlan

E. Orcott, Jdr.

G. Dean

cc:

FOYE

.



A Whitman Company Midas Realty Corporation
Subsidiary of
Midas International Corporation
225 North Michigan Avenue
Chicago, IL 60601-7601
(312) 565-7500

Airborne 209063610

Mr. Gary Rhodes
Building Department
Town of Acton

472 Main Street
Acton, MA 01720

Re: 8ite Plan B8pecial Permit No. 9/23/91~334

Midas Realty Corporation- 124 Great Road

Plan File No. 3304 (Fanton)
Dear Mr. Rhodes:
Enclosed per Bill Dean's request is the Letter of Agreement
necessary to complete Midas' permit application. If you
have any questions, please contact Bill Dean.
Thank you for your assistance in this transaction.
Sincerely,

Deborah T. Framarin
Acquisition Development Management

DTF:1f
enc.

cc: J. 8. Quinlan w/enc.
W. G. Dean w/enc.
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Edward Bentsen and his wife Barbara live in subsidized
elder housing, 2 Sachem Way, Apt. 1A, McCarthy Village.
They Eoth have medical problems and are very low income.
There is no insurance that covers frames/lenses. Mr. B.
needed both at his last eye exam; he is a diabetic.

The fund assisted Mrs. Bentsen for eye exam/lenses in

February 1989.

ik

Carol Lake
Council On Aging

Betsy M. Ball Fund February 13, 1992
$235.
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Dorothy Smith, 79, 302 Central 3Street, is a handicapped
widow who lives in her daughter's home. The daughter,

a single woman, works during the day. Mrs. Smith has
mobility problems; she has attended the elder day care
program in the Merriam building twice a week when she is
well. Mrs. Smith has fhe potential of falling, could not
get up without assistance, could not call for help. The
attached bill is one year's Lifeline service cost;
monthly cost would be refunded should the client be off
service or institutionalized for a long period.

Mrs. 3mith's income is social security only; she shares
household expenses with her daughter in a very modest
home. The original request for this help came through
APHNS .

7 / /
(:Ctﬁc/ »/‘l{_,
Carol Lake

Council On Aging

Betsy Ball Fund February 13, 1992
$290.
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Mary Tuttle, 44 Maple Street, 50 years, is a single
woman who lives alone in the family homestead. This
old house is in a state of disrepair; Mary tries to
maintain it and herself on a very limited disability
income. Her health insurance is Medicare; she does
not have prescription coverage. She has asked for
assistance with this bill from Acton Pharmacy and will
again ask for help in the future.

Ms. Tuttle is well known to all in the social service
network. Jhe has a long history of inétability, Our
goal for her is to sell her property and seek an
apartment in Windsor Green for which she would be

eligibile.
(/ / //
Afe!
Carol Lake
Council On Aging
Betsy Ball Fund . February 13, 1992

$99.90



INTERNATIONAL BROTHERHOOD OF POLICE OFFICERS

AFFILIATED WITH SERVICE EMPLOYEES INTERNATIONAL UNION, AFL/CIO

285 DORCHESTER AVENUE, BOSTON, MASSACHUSETTS 02127
617/268-5002

HAND DELIVERED

February 4, 19

PoSTmARcED 2[5 /92 )
geco z/7/47

Secretary to the Commission
Civil Service Commission
One Ashburton Place

Room 413

Boston, MA 02108

Re: Officer Pablo Hernandez and Town of Acton

Dear Sir/Madam:

Enclosed you will find an Appeal of the Decision of
the Appointing Authority and a Notice of Appearance for
the above-referenced matter.

Kindly file the same.

Very truly yours,
it MUluiac

Katherine McClure

Counsel

cc: Officer Pablo Hernandez
Officer Al Crowley

Z//Z/‘iL
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COMMONWEALTH OF MASSACHUSETTS
CIVIL SERVICE COMMISSION

APPEAL NO.

PABLO HERNANDEZ,
Appellant

v. CLAIM OF APPEAL
TOWN OF ACTON,
through its Appointing
Authority,

Respondent

APPEAL OF DECISION OF APPOINTING AUTHORITY
The Appéllant, Pablo Hernandez, hereby claims an
appeal pursuant to M.G.L. c.31 §§41 and 43, from the
attache§ decision of the Appointing Authority, the Town of
Acton. Said decision was received by the Appellant on
January 27, 1992.

Pablo Hernandez
11 Cambridge Street
Ayer, MA 01432

by his attorney,

L . .\\.'\El Vol
RIS G o

Katherine McClure

International Brotherhood
of Police Officers

285 Dorchester Avenue

Boston, MA 02127

(617) 268-5002

Dated: M\ [Ty 3
|




w2l TOWN OF ACTON

472 Main Strest
e Acton, Massachusetts Q1720
Telephone (S08) 264-9612
Fax (508) 264-9630
Don P. Johnson
Town Manager

January 3, 1992

Patrolman Pablo Hernandez
Acton Police Department
365 Main Street

Acton, MA 01720

Subject: Civil Service Hearing
Dear Officer Hernandez:

A hearing was held on December 18, 1991 regarding your
appeal of a 2~-day suspension for failing to report for duty
and insubordination. The suspension was imposed under the
provisions of Massachusetts General Laws, Chapter 31, Section
41. The purpose of such a hearing under Chapter 31, Section
41 is to determine "...whether there was just cause for the
suspension."

In addition to your attendance at the meeting, you were
also represented by Ms. Katherine McClure, Legal Counsel from
the International Brotherhood of Police Officers (IBPO) and
Officer Al Crowley, President of IBPO Local 334. Chief George
Robinson presented the reasons for the disciplinary action.

During the course of the hearing a number of documents
were presented. There seemed to be no factual dispute on the
elements of this case. All agreed that applicable time limits
had been met or extended by mutual agreement and, in
recognition of the upcoming holiday season, it was agreed that
the time for delivery of this decision would be extended to
January 3, 1992. During the week of the New Year’s Holiday
the decision date was further extended at Ms. McClure’s
request in order to provide an opportunity for additional
input from the IBPO prior to issuance of the decision.

From the outset there appeared to be a considerable
amount of overlap between issues of Civil Service and
Collective Bargaining. I expressed a desire to hold the
discussion as closely as possible to the narrowly defined
question under Civil Service regarding whether there was just



cause for the suspension. Both sides, you and the Chief, felt
there was some degree of need to move across the line into the
collective bargaining issues in order to properly evaluate
this matter.

After reviewing the information and documents presented
at the hearing, along with a review of MGL, Chapter 31,
Sections 41~45 and MGL, Chapter 150E, I remain convinced that
the two authorities are reasonably distinct and (to the extent
possible) should be treated accordingly. Throughout the
balance of this decision there will be discussion of both.
This is primarily because information at the hearing was
presented in both contexts. :

I find the facts to be essentially as follows:

1. Sometime during the week of November 4, 1991 the
Highway Superintendent contacted Lt. McNiff of the
Police Department and requested two (2) Police
Officers for November 13, to assist with traffic
control at a Highway Department worksite. The site
was at the intersection of Route 62 and High Street.
Due to the heavy traffic volume at this location, the
Highway Superintendent had determined that issues of
public and personnel safety justified this level of
police protection. Concurrent with this decision,
the Highway Superintendent had evaluated other
projects at other locations in town and had made the
judgement that conditions were less hazardous and,
consequently, he did not request the presence of
police officers at those sites.

2. On November 12, 1991 Sergeant Thomas Rogers was
Supervisor of the 3:00PM - 11:00PM shift. Officer
Hernandez was working a 4:00PM - 12:00PM shift the
same day. At approximately 3:30PM Sergeant Rogers
was made aware that one of the requested traffic
control positions for the Highway project the
following day had not been voluntarily filled.
Sergeant Rogers caused "the list" to be called in an
attempt to £fill this vacancy. At approximately
4:40PM Sergeant Rogers determined that the vacancy
could not be filled through the use of volunteers.
At that time he determined that Officer Hernandez was
next in line on the "ordered-in" list. (Sergeant
Rogers had been ordered by his superior, Lieutenant
McNiff, to fill this vacancy with "Acton Officers",
only, and to order officers in if necessary to carry
out his directive.)

3. Sergeant Rogers directed the Dispatcher on duty to
contact Officer Hernandez, who was then on patrol,
and have him call back to the station. Subsequently,
Sergeant Rogers and Officer Hernandez spoke by



telephone and then in person at the station. The
conversations appear to have consisted of the
following elements:

a. In their phone conversation Sergeant Rogers
informed Officer Hernandez that the vacancy in
question remained unfilled and told him that he was
going to have to order Officer Hernandez in to fill
it. (Both agreed that Officer Hernandez was properly
in line for the next ordered-in shift.)

b. Officer Hernandez stated that he was scheduled to
baby-sit for his children during the shift in
question. He further explained that he was without
transportation and could not drive in to fill the
shift.

c. Sergeant Rogers informed Officer Hernandez that he
(Officer Hernandez) would have to get a baby-sitter
but that he (Sergeant Rogers) would arrange for
transportation.

d. Officer Hernandez stated that he could not work
the assignment. The phone conversation was
terminated.

e. Subsequently, at the station, Officer Hernandez
argued that a "paving assignment" was not a
legitimate reason to order him in to work. 1In
support of his position, Officer Hernandez pointed
out that many "road details" (such as Edison and New
England Telephone details) are "farmed-out” to
personnel from other police departments or left
unfilled when Acton officers do not want them.

f. Sergeant Rogers explained that the Acton Police
Department considered this assignment to be a matter
of public safety.

g. Officer Hernandez responded that it was time for
someone to make a test case because he felt this was
not a legitimate reason to use the ordered-in list.
He further informed Sergeant Rogers that he would not
show up for the assignment.

h. Sergeant Rogers concluded the conversation by
making it clear to Officer Hernandez that Officer
Hernandez was being ordered to work the assignment in
question on November 13. Sergeant Rogers noted the
time of this order as 5:10PM, November 12.

i. Officer Hernandez acknowledged that he understood
the order and left the station to resume his patrol
duties.
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Officer Hernandez did not report for the assigned
shift the following day. Sergeant Robert Rhodes, the
Shift Commander, upon being informed that Officer
Hernandez had not reported for his assignment, caused
two (2) phone calls to be placed to Officer .
Hernandez’ residence. These calls were made at
7:46AM and approximately 10:00AM. There was no
answer to either call. Sergeant Rhodes reports that
he was informed "...by several officers that Officer
Hernandez felt this was an illegal order and that he
was not going to work same."

on November 25, Chief Robinson informed Officer
Hernandez that he was aware of the situation, advised
him of the possible consequences and asked for
Officer Hernandez’ side of the story.

Officer Hernandez presented his written position
to the Chief in a letter dated November 28. Although
his letter does not reference the phone conversation
with Sergeant Rogers that preceded the meeting at the
station, it is reasonably consistent with the content
of Sergeant Rogers’ report. There is one area of
comment, however, that seems to have been a
significant factor in his decision not to obey the
order. 1In his letter, Officer Hernandez makes
reference to the status of this work in the context
of an "emergency" or "non-emergency”" situation.

Officer Hernandez goes on to explain that he
refused to obey the order for three (3) reasons:

a. He interpreted the order to be unlawful. In
support of his interpretation he referred to the
Department’s "Manual of Rules and Regulations",
Section 1.E.10. "Unlawful Orders". He also
referenced and attached a copy of a portion of the
section on "Administration of Service-Extra Duty".

b. Lack of available transportation was cited as the
second reason.

c. Child care was cited as the third reason. Officer
Hernandez’ wife also works at full-time employment
and he schedules his time off to care for their
children.

On December 4, by letter dated December 3, Chief
Robinson informed Officer Hernandez of his decision
to suspend Officer Hernandez for two (2) days,



effective December 5 and 6. The reasons given were
violations of the "Manual of Rules and Regulations
for the Acton Police Department", Section 1.F.13
"Duty, Reporting for" (failure to report for duty)
and Section 1.G.13 "Insubordination”" (failure or
deliberate refusal to obey a lawful order).

After considering the above, I have determined the
following:

A.

The suspension was made under the provisions of
the Civil Service Statute and the decision should be
held to whether there was just cause for the
suspension.

Officer Hernandez apparently held a strong opinion
as to whether use of the "ordered-in list" was
appropriate to the work in question. The proper
avenue to address this conviction would have been the
grievance process in the Collective Bargaining
Agreement. The proper action would have been to work
the assignment and grieve it later. Unfortunately,
Officer Hernandez chose to interpret the order as
unlawful and refused to obey.

When Officer Hernandez made his decision he did so
without benefit of many factors of which he was not
aware. Indeed, this goes to the very heart of the
importance that is placed on command and obedience in
a paramilitary organization such as a Police
Department. Officer Hernandez decided that his
judgement (without knowing the reasons for the orders
of his Sergeant, Lieutenant and, ultimately, the
Chief) was better than that of his superiors. 1In
making such a determination and following it with a
refusal to obey a direct order, Officer Hernandez
took it upon himself to decide the priorities and
responsibilities of the Department and, ultimately,
the Town. This is a dangerous and intolerable action
on the part of any employee. Moreover, it is
unimaginable from a Police Officer whose life might
depend on his discipline (or the discipline of a
fellow officer) and his confidence in the orders of
his superiors.

Although never expressly referenced by Officer
Hernandez, he seems to have relied on provisions of
Article 11 of the Bargaining Agreement, "Extra Paid



Details and Overtime" as they relate to extra paid
details that are "... paid for by another Town
Department ... or outside individual groups,
corporations or organizations"., Extra paid detail
assignments are expressly voluntary in the bargaining
agreement. The particular assignment in question was
not, however, an "extra paid detail". It was work
required by the department, just as any other shift
to which an officer might be assigned. The standard
for ordering an officer in to fill a required shift
has nothing to do with an emergency or the subjective
judgement of an officer. When personnel are required
to complete the necessary work of the department and
volunteers are not forthcoming, the administration of
the department has no choice but to order-in.

From personal knowledge this writer is aware that
there was a degree of urgency related to weather
conditions, seasonal closing of asphalt plants,
efficient scheduling of Town work crews and (more
importantly) the short duration of available State
funding for the work in question that placed a
priority on this work. None of these issues rise to
the level of an "emergency" as Officer Hernandez
observed in his letter. What he failed to realize
was that the "“ordered-in" provisions of the contract
do not in any way turn on the existence of an
"emergency". The "ordered-in" provisions come into
play long before the condition of an "emergency" is
reached. Officer Hernandez erred when he placed this
arbitrary test against the order and, in so doing,
gave further justification for the need to follow
orders.

When the Highway Superintendent requests the
presence of police officers at a work site he does so
as an agent of the officers’ employer, the Town.
Officers working these sites are employees of the
Town, receive their compensation directly from the
Police Budget and are performing the work as part of
their responsibility to their primary employer, the
Town. These are not "Outside Details" such as the
Edison and Boston Gas examples. Before honoring such
a request the Police Chief or his designee makes an
evaluation of the site conditions (similar to the
evaluation made by the Highway Superintendent), and
determines whether he agrees that conditions warrant
this level of protection and, consequently, the
expenditure from his budget. Officer Hernandez had
no reasonable way of knowing these internal decisions
nor did he have a need to know. When he decided not
to obey the order he was taking upon himself the



right and responsibility of determining the work and
priorities of the Police Department, the Highway
Department and the Town. He also made a defacto
decision as to the level of safety for his fellow
employees and the public. He did this withoutbenefit
of knowledge of the work plan or conditions
anticipated by his Superiors and the Highway
Superintendent. He had neither the authority nor the
responsibility for such decisions.

Officer Hernandez sets a dangerous example when he
decides that personal convenience outweighs the
operational needs of the Department and the Town. If
employees were allowed to dictate work schedules of
their departments by deciding to deliberately disobey
the direction of their supervisors, the Town would
lose its ability to schedule and accomplishwork. In
this case, Officer Hernandez was offered a partial
solution to the objections he raised against being
ordered-in. There is no evidence that he made any
attempt whatsoever to accommodate the order. On the
contrary, he appears to have decided to defy the
order and take his chances. In taking this stand he
deliberately jeopardized the safety of other
Municipal employees and the general public, not to
mention the quality and efficiency of the work that
was being performed.

There are numerous references in the "Manual of
Rules and Regulations" to the absolute need to obey
orders: :

1. Section E.2. "Conflicting Orders" gives an officer
a procedure for dealing with conflicting orders but
instructs the officer to obey the order and deal with
the question later.

2. Section E.9. "Unjust or Improper Orders" gives an
officer a procedure for dealing with what may seem to
be an unjust or improper order but, again, instructs
the officer to obey the order and deal with the
matter later.

3. Section E.10. "Unlawful Orders" specifies a narrow
range in which an officer may refuse to obey an
order. Even then, the officer is admonished that the
officer is to be held to a strict accountability for
his or her actions in deciding not to obey the order.
Officer Hernandez justifies his actions on the basis
of his interpretation that he was ordered to do
something that vioclated a provision of the Collective
Bargaining Agreement and that he is protected, by
this section of the "Rules and Regulations", from
having to obey such an order. Specifics of this



section include that a superior officer shall not
knowingly issue an order that violates any law or
departmenta) rule. ([This is the only tie that is
made to departmental rules. There has been no
indication that a superior officer issued an order
that he knew to violate any law or departmental
rule.] Officers are further advised that "... no
officer is required to obey any order which is
contrary to Federal or State law." (Again, there has
been no indication that Officer Hernandez was ordered
to violate Federal or State law.]

4. Section 1.G.13. "Insubordination" defines this
term as a failure or deliberate refusal to obey a
lawful order given or issued by a superior officer or
the Shift Commander.

I. officer Hernandez and his representatives argue
that this order did not rise to the level of the
cited examples under provisions of the Collective
Bargaining Agreement. For various reasons that have
been cited above, I believe this argument has failed.
More importantly, if it had merit, Officer Hernandez
negated the opportunity to present his case when he
refused to obey the order and, in so doing, raised
the debate to a significantly higher plane. Clearly,
refusing to obey the order raises issues of much
greater import than what should have been a question
of definition and clarification. These issues could
have been handled under the Grievance Process of the
Collective Bargaining Agreement.

It is, therefor, my conclusion that there was just cause
for the suspension. The defiance of Officer Hernandez appears
to have been so flagrant that I have been inclined to consider
increasing the suspension. Indeed, I have debated whether
termination would have been more appropriate. Having

. considered these alternatives, I conclude that the Chief had

cc:

the same opportunity to evaluate this disciplinary action that
I have had and he apparently found mitigating circumstances
that weighed in Officer Hernandez’ favor. Accordingly, I will
not impose my judgement over that of the Chief.

The 2-day suspension is upheld.

Ms. Katherine McClure
Officer Al Crowley
Chief Robinson

DPJ:233



COMMONWEALTH OF MASSACHUSETTS
CIVIL SERVICE COMMISSION

APPEAL NO.

PABLO HERNANDEZ, )
Appellant )

)

v. )
)

TOWN OF ACTON, )
through its Appointing )
Authority, )
Respondent )

)

APPEARANCE

In the above captioned proceeding, I appear for and on
behalf of Pablo Hernandez. In filing this appearance, I
recognize that I will receive all official communication

from the Civil Service Commission concerning this case and

that I will be responsible for informing all other
persons, whom I represent, of the contents of these

communications.

Voo - - ' PN ] -
( i n\‘/ \\_"5\:' ‘\’\'u"" AN

Katherine McClure
International Brotherhood
of Police Officers

285 Dorchester Avenue
Boston, MA 02127

(617) 268-5002

) <l ‘ ,’ :
Dated:_ MW Ty

|

CERTIFICATE OF SERVICE

I, Katherine McClure, an attorney with the

International Brotherhood of Police Officers, do hereby

certify that I have, on this day, served a copy of the

within Appeal of Decision of the Appointing Authority by

mailing a copy of said Appeal to the following:

Officer Pablo Hernandez
11 Cambridge Street
Ayer, MA 01432

Officer Al Crowley
Acton Police Department
365 Main Street

Acton, MA 01720



Don P. Johnson
Town Manager

472 Main Street
Acton, MA 01720

Dated: <SBYEV4%TX\

—

-

J

\

A
A
Ay

G\‘ Trar ML L~

Katherine McClure



TOWN OF ACTON
EMERGENCY
STAFF HOME TELEPHONE LISTING
FAX (508) 264-9630

SPECIAL NOTE: Some phone numbers are unlisted please be discreet

MANAGER/SELECTMEN
Town Manager - Don Johnson
Home - (508) 897-2049
Business - (508) 264-9612
Assistant Town Manager -~ John Murray
Home - (508) 263-3423
Business - (508) 264-9612
Town Manager’s Secretary - Christine Joyce
Home - (508) 772-0610
Business - (508) 264-9612
BUILDING DEPARTMENT
Building Commissioner - Garry Rhodes
Home - (508) 297-3584
Business - (508) 264-9632

Building Department Secretary - Norine Christian

Home - (603) 595-7524

Business - (508) 264-9632
Plumbing Inspector - Paul Kelleher

Home - (508) 263-3356
Deputy Plumbing Inspector - Gary Corey

Home - (508) 263-5595
Wire Inspector - Clarence Frost

Home - (508) 263-5964
Deputy Wire Inspector - Don MacLeod

Home - (508) 263-3081



BUILDING AND GROUNDS

Director of Municipal Properties - Dean Charter
Home -~ (508) 263-8997
Business - (508) 264-9629
Conservation Administrator - Tom Tidman
Home - (508) 597-8445
Business - (508) 264-9631
Cemetery Superintendent - Stewart Kennedy
Home -~ (508) 263-5744
Business - (508) 264-9644
CIVIL DEFENSE
Civil Defense Director - Norm Lake
Home - (508) 263-7635
Business - (508) 264-9655
Beeper - (508) 387-6480
Civil Defense Deputy Director - John Hawkes
Home - (508) 263-8289
Business - (508) 264-9655
Beeper - (508) 387-6481
DEPARTMENT OF PUBLIC WORKS
Town Engineer -~ David Abbt
Home -~ (508) 263-8393
Business - (508) 264-9628
Highway Superintendent - Richard Howe
Home - (508) 263-7082
Business - (508) 264-9624
Highway Foreman - David Brown
Home -~ (508) 263-4067
Business - (508) 264-9624

FINANCE DEPARTMENT

Director of Finance/Treasurer ~ W. Roy Wetherby

Home - (508)
Business - (508)

435-6425
264-9617



FIRE DEPARTMENT

Acting Fire Chief - Robert Craig

Home - (508) 692-8955
Business - (508) 264-9645
HEALTH DEPARTMENT
Health Director - Douglas Halley
Home -~ (508) 297-3901
Business - (508) 264-9634
Health Sanitarian - Rose Erdozaincy
Home - (617) 598-0581
Business - (508) 264-9634
Health Sanitarian - Alan Perry
Home - (617) 647-2656
Business - (508) 264-9653
Nursing Supervisor - Lucille Saia
Home -~ (603) 891-0751
Business - (508) 264-9653
LIBRARY DEPARTMENT
Memorial Library Director - Wanda Null
Home - (508) 263-7316
Business - (508) 264-9641
West Acton Library Director - Suzi Pomeroy
Home -~ (508) 263-4034
Business -~ (508) 264-9652
PLANNING DEPARTMENT
Planning Administrator - Rolénd Bartl
Home - (508) 630-1727
Business - (508) 264-9636

or

(508)

992-~2505



POLICE DEPARTMENT

Chief of Police - George Robinson
Home - (508) 263-3599
Business - (508) 264-9638

WATER DISTRICT

Acton Water District Manager - John Macleod
Home - (508) 897-6880
Business - (508) 263-9107

BOARD OF SELECTMEN

Clerk Board of Selectmen -~ F. Dore Hunter
Home - {508) 263-0882
Business - (617) 482-3366

Chairman Board of Selectmen - Norm Lake
Home - (508) 263-7635
Work - (508) 264-9655

Vice-~Chairman Board of Selectmen - Nancy Tavernier
Home -~ (508) 263-9611
Business - (508) 264-9611

Member Board of Selectmen - Anne Fanton

Home - (508) 263-4989

26/acs
02-11-92
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L) DWN OF ACTON
: 472 Main Street
n, Massachusetts 01720
' (508) 264-9612
ax (508) 264-9630
Don P. Johnson
Town Manager
12, 1992

R. Smith Associates, Inc.
292 Great Road
Acton, Massachusetts 01720

Attention: Mr. Roy Smith

Boston Federal Savings Bank
17 New England Executive Park
Burlington, Massachusetts 01803

Attention: Mr. David Conley
Subject: Audubon Hill
Gentlemen:

I appreciated the opportunity of meeting with both of you
on February 6 to discuss your concerns for the status of this
project and your interests in reconsidering elements of the
original Comprehensive Development Agreement. I believe that
each participant has been forthright in this matter and, given
the preliminary documents that I have received for review from
Boston Federal’s attorney, Stanley Gordon, I believe that we
have reached an agreement in principle that will benefit all
parties.

It is apparent from the preliminary draft of Attorney
Gordon’s proposed modifications that, given some further
refinement, we are basically in agreement on the essential
elements of the negotiations that have taken place. Those
being:

1) Boston Federal will guarantee completion of the Senior

Center with an allocation of $300,000.

2) $130,000 will be presented to the Selectmen as a gift
to be used for the benefit of Senior Citizens of
Acton, or other purposes, as deemed appropriate by the
Board of Selectmen. These monies are to be made
available from the proceeds of the sale of the next



cc:

~

unit that closes following signing of the modified
agreement.

3) In exchange for the above, the Board of Selectmen will
release all remaining unsold "Restricted Units" and
"AHA Restricted Units" from the restrictive
requirements of the Agreement.

I am confident that the terms of the proposed
modifications will be suitably resolved before the Selectmen’s
meeting on February 18. Consequently, I plan to recommend
their approval at that time.

In closing, I should like to make an observation. From
the outset of these negotiations it has been apparent that we
were dealing with a situation where all parties might lose.
Town officials entered the process hoping to salvage value for
the Town but, equally important, we have sought to avoid
circumstances that would force the project into foreclosure or
cause embarrassment for R. Smith Associates. I believe the
honest, candid approach taken by all parties has resulted in
accomplishment of all of our goals. hope you agree.

I/,
Ve tr s,
é?b\~_____~
Don P. Jghnson
Town Mandger

Board of Selectmen

DPJ:253



INTERDEPARTMENTAL COMMUNICATION f?ii.E; lzzﬁfj%f
TOWN MANAGER’'S OFFICE
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DATE: 2/7/92

TO: TOWN CLERK, BEACON REPORTER, (FOR POSTING AND NOTIFICATION)
FROM: TOWN MANAGER’S OFFICE

SUBJECT: AUDUBON HILL

The Selectmen have scheduled time on the Agenda of the
February 18, 1992 Board of Selectmen’s Meeting for the purpose of
discussing possible amendments to the comprehensive agreement
signed by the Town concerning the Audubon Hill development.
Discussions will begin at 7:45 P.M. for those interested in
attending.
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ACTON SCHOOL COMMITTEE

February 13, 1992

AGENDA

CALL TO ORDER
APPROVAL OF MINUTES OF JANUARY 9, 1991 AND STATEMENT OF
WARRANT
PERIOD OF PUBLIC PARTICIPATION
EDUCATION REPORT - Lisette Kaplowitz
SUPERINTENDENT’S REPORT FOR THE MONTH OF FEBRUARY
Robert Kessler
RECOMMENDATIONS
1. Regional Action Requiring Acton’s Approval

a. Energy Management System Upgrade

b. America 2000

~¢. Aids Policy

2. Gift Payment from MIT

py)

R YOUR RMATION

Conant Current Events '

Monthly Enrollment Figures

Douglas News

Resignation

Letter from CASE

News from Gates

Letter from Who’s Who Among American Teachers
News from Conant

. Job Construction Progress Synopsis

0 LEA Three Year Program for Special Education

Al

5 0 %0

WARRANT DISCUSSION

CONCERNS OF THE BOARD

1. Legislative Liaisons

2. School Choice

NEXT MEETING - March 12, 1992, Room #1 14, Junior High School -7:30 p.m.
EXECUTIVE SESSION

ADJOURNMENT
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ACTON SCHOOL COMMITTEE
Library January 9, 1992
McCarthy-Towne School
Members Present:  Steve Aronson, Pam Harting-Barrat, Jean Butler, Sally Campbell, Lees
Stuntz '
Also Present: Robert Kessler, William Ryan, Fran Leiboff, Mac Reid, Jim Palavras,

Parker Damon, Cliff Card, Lisette Kaplowitz, citizens and press.

The meeting was called to order at 7:30 p.m. by Jean Butler, Secretary, in the absence of
Chairman Pat Cataldo..

Warrant #92-014 in the amount of $0, warrant #92-015 in the amount of $129,112.11 and
warrant #91-112 in the amount of $755.34 were signed by the secretary and circulated to the other
members of the Committee. On December 20, 1991, warrant #92-013 in the amount of
$15,168.44 and warrant #91-111 in the amount of $-124.51 were signed by the Committee.

EDUCATION REPORT: McCarthy-Towne Principal, Parker Damon conducted a mini tour of
the areas of the school which inadequately house the “hidden” programs - Health,
Speech/Language, Resource Rooms, the Generic Instructional Consultant and Educational Needs
Consultant and C.A.S.E. classrooms. Parker said that McCarthy-Towne had not been designed
for these programs 20 years ago and although the 1976 renovation provided for some, even now
‘the Special Education Resource Rooms areas were too small. With the need for two additional
classrooms next year, Parker also showed the Committee two areas which might be converted,

the Sloyd Room and the Play Room.

Parker said that the enrollment counts for McCarthy-Towne do not reflect those students in the
C.A.S.E. classes which will number 16 next month, some of which are integrated partly into
regular classrooms. .

MINUTES: The minutes of December 12, 1991 were approved as written.

PUBLIC PARTICIPATION: None

SUPERINTENDENT’S RECOMMENDATIONS FOR JANUARY

It was moved, seconded and unanimously
VOTED: To approve the policy, Drug Free Workplace.

VOTED: To accept the resignation for the purpose of retirement of Aldie Laird, effective
June 30, 1992.

Aldie Laird is eligible for a 5% salary increase for the 1991-92 school year as negotiated with
the AEA. She is also eligible for the standard early retirement bonus as outlined in the AEA
contract. |



" Acton School Committee 2 January 9, 1992

It was moved, seconded and

VOTED: To approve the following recommendations regarding the use of space in the
elementary buildings for the 1992-93 school year which are consistent, with slight
modifications, with those made by the Use of Space Committee:

~—

1. Kindergarten classes will remain in the four existing schools for SY’92-93. The Kindergarten

Registration process will be conducted as in past years. The process, dates and other
information will be included in the January, 1992 Lamplighter,

2. Sixth grade classes will remain in the four existing school for SY’92-93.

3. The USC is to continue to meet to consider both short term (‘93-95) and long term (°95-
2000) space needs at both the elementary and secondary levels. The USC will meet twice
each month from January through June, and present its next report to the Superintendent at
the end of April. The USC should be expanded by two members - a representative from the
High School faculty and a representative from the primary grade faculty.

4. Depending on the FY’93 budget, the schools are to operate programs in art, Chapter One,
counseling, ESL, library, music (instrumental and vocal), physical education, and remedial
reading, special education (including C.A.S.E.) and speech and language. Some regular
and/or special education programs may be impacted due to changes in the use of space.

5. Conant is to make a recommendation to the superintendent for solving its space needs (1
classroom) for SY’92-93 by adjusting the use of space within its building.

6. Gates is to make a recommendation to the superintendent for solving its space needs (1
classroom) for SY’92-93 by adjusting the use of space within its building.

7. McCarthy-Towne is to make a recommendation to the superintendent for solving its space
needs (2 classrooms) for SY’92-93, but that in doing so it is possible three and a half
classrooms - one of which may be the gym - may be used in the Merriam Building and
impact at least one tenant.

8. The Computer Lab and Curriculum Specialists® Office may have to be relocated if McCarthy-
Towne needs to use space in the Merriam Building. Such relocation could be to the Senior
High, the Junior High or McCarthy-Towne.

. The School System will notify Merri fiants that some or all of the-Merriam building
will be needed for school use starting in the summer of 1993.

10. The School System needs to address the issue of space equity among the elementary schools
as part of long range planning.

The motion was approved by a vote of 4 members, Steve Aronson abstained from voting.



“Acton School Committee 3 January 9, 1992

A member of the audience asked if the Merriam tenants would get advance notice meetings of the
Use of Space Commiittee, would they-beopen or closed and could they te-provided with minutes.

Parker said it the Committee, in the fall, fel it was wisest © FEETprivately, with foraing

being offered to update the public. He added that the task now will be more complex and that the
meetings would probably inue to be private o they could proceed more rapidly but reports
would be made to the School Committee and public forums provided.

"

Dr. Kessler referred to the first reading of the modified policy and procedures on Aids in which the
changes are significant. Fran Leiboff said the main issues are around disclosure.

Dr. Kessler handed out copies of enrollment figures which showed a significant increase in the
enrollments in the elementary grades. Since October, the elementary enrollment has increased by
17 and we have knowledge of another 9 expected so there is no reason to believe our space
challenges will be lessened.

He referred to the copies provided of the revisions to Douglas School’s report cards.

WARRANT: There were no questions.

CONCERNS OF THE BOARD: None.

EXECUTIVE SESSION: No need for one.
NEXT MEETING: February 13 1992 in the Douglas School Library starting at 7:30 p.m.
The meeting was adjourned at 8:45 p.m.

Respectfully submitted,

Evelyn 1. Smith,
Secretary, Pro Tempore
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1/08/92
ACTON JR. HIGH SCHOOL

Present:

Mr. Paul DiPaolo, Concord Complex Administrato

Mr. Jeke Gadsden, NCC Facility Administrator §?\\\> O
Mrs. Jean Schoch, Acton - \'

Mr. Richard Weildman, Acton

Mr. Wally Walworth, Concord
Ms. Brenda Coveno, Adminlstrative Assistant

The meeting began by reviewlng the last meeting minutes for any questlons, com-
ments, or concerus.

J-BUILDING - Mr. DiPaclo stated that J-Building will open this month and 1s approxi-
tely 90% functional due to problems with the phone systems. Mr. DiPaolo went on to
y that 1t has been a long process, approximately 22 months, however, J-Bullding is
now staffed and the phone sltuation is set to be fully operational by March, 92. Mr.
Gadsden stated that J-Bullding is a nice addition to MCI-Concord for inmates being
conmpleted assessed prior to belng classified to lower securities, such as N.C.C.

Mrs. Schoch asked if the opening of J-Bullding has helped with our employment rate?

Mr. DiPaolo stated that 400-600 staffing positions department wide have helped the
employment rate greatly.

BEACONS =~ Mr. DiPaolo stated that the Beacons are all operational and are being
tested periodically. Mr. DiPaolo and Mr. Gadsden are in the process of coordlnating
an escape drill and will notify the towns of the lighting of the beacons.

Mrs. Schoch Inquired as to who's decision it was not to scroll?

Mr. DiPaoclo stated that an agreement was made at the last llaison meeting that
scrolling would not be feaslble because 1t would only bring unnessasay alarm to the
surrounding towns. g

LANDFILL - Mr. DiPaolo stated that the Commissioner supports the idea of land-
fill. We are still looking at the best sltuation for all concerned.



WORK -~ Mr. DiPaolo-stated that the Commissioner supports inmates workIng, not
only to preparg~them to reintergrate into soclety, but also to aliviating™dle
time and toXKeep thém productive. Mr. Gadsden stated that at the present time
there arg’8 work/Crews that go into the communities, (cities, towns and state
agencieS) made/up of inmates that are selected and screened based on thelr cri-
mes #38 to the best candidates, i.e., no sex offenders or mental health. Mr.
GagSden went on to say that they have worked together, the communities and the
),0.C., for the best results. At the present time an agreement is in effect
hat the officer's are pald by the communities and the inmates are pald through
the institution. Thils has been proven to be very cost effective for both par-
ties and the communities are very pleased with the work that the inmates have
done. Another way the Commissioner 1s looking to expand jobs for inmates is
aving a Retall Outlet, possible located on the grounds of NCC, where goed
made_by the Inmates would sell at retall, directly to the publlie—+tobe put back
into prosrans. This however, is still in draft _form

EDUCATION - Mr. DiPaolo stated that the Commissioner is also very supportive of
inmates having at least a GED level prior to belng reitegrated into soclety. At
the present time Mr. DiPaolo and Mr. Gadsden are looking for buildings, for
N.C.C., that would give them more space for more educational programs. The
Commissioner is also looking into privitizing education as well.

PRIVITIZATION - Mr. DiPaolo stated that the first major part of privitization
started Jamiary 1, 1992. All Health Services and Psychological Services has
been contracted to an independent contract system wide. Mr. DiPaolo went on to
say that right now there still working out some problems, however the long term
of privitization will benefit the D.0.C. as far as belng cost effective. The
contract will be in effect for approximately 18 months and then it will be up
for review to renew. Mr. Gadsden stated that privitization will help N.C.C. as
far as better coverage for inmates with medical issues.

SEWERAGE ~ Mr. DiPaolo stated that we have decided not to tie in with the towns
sewerage system because of the cost. We have the money for a new system on
site, but were waiting for the bilds to come back. In the meantime, the present
system 1s belng check once a week from both institutions for any problems.

iaW
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Q?NEKT MEETING WILL BE APRIL 8, 1992

6:00 pm - CONCORD HIGH SCHOOL
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Historic Dlstrlct Commlssion

Meeting posted. X yes, no.

Dace:

, Memoers presentsy

1/13/92 Time: 7:30 P.M. Place: H.R. 46

;Dallmus, Forbes, ‘Gates, Mowry, Schmidt, and.Moran:

Minutes of December 16 were approved as amended.

NEW BUSINESS: Forbes noted:letter from Boston requesting

our district Guidelines; that Newton has gone to the legis-
lature requesting home rulé to extend district to private

' ways, to include B.C., and that Bulger circum¥ented request;

AN SRV

{hat the Exchange Hall in So. Acton is for sale- that she
had talked to Stan Black of Concord re the Cltgo sign on
Lowell Rd., and he said it predated his tenure. Dallmus
reported that Mashpee has a Mobil station where the sign

is down lower than usual., It was agreed to hold the next
meeting on Thurs. 1/30 when two members said thgycould not
make the Mon. 1/27 planned date. Forbes noted that we need
to review a draft conservation plan for comment by 2/17.
The Commission approved a draft annual report read by Forbes.

CI.D BUSINES Forbes reported answers to ocuestions we had

posed to Don Johnson..Budget; we have %400 for start up

costs tqﬁe spent before July; hope to have a revolv1nv account
for fees for reguler budget. Ju1de11pe§uﬁye can s%arfgw1thout
adopting ‘guidelines, and can do a waiver of 2 public hearing
Forbes reminded members that Greg Hiemyski has requested

our comments on anything we think should be changed in the
CORDIVATING ¢

AT ZE
=y %%netlngc. N EReLY Fer

sign bylaw, in time for

The Commission finished reviewing draft#3 Rules and Regulations,

and draft Certificate of Appropriateness(and Instnuctions

and Iﬁformation) and voted to approve these for circulation
to pertinent town personnel for comment before final approval.
The meeting adjourned at 10 p. m.

Next meeting January 30 at 7:30 p. m. H.R.46
/@é&(/% ALC..
/7



Commonweaith of Massachusetts
| Executive Office of Environmental Affairs

§ Department olf i

i Environmental Protection || B

D 3l Central Regional Office | i I 0199
Willlam F. Weld i e

Govemor

Daniel S. Greenbaum
Commissioner

February 6, 1992

“Airco Gases
Site No. 2-0816

}

Alrco Gases REY
Mountain Avenue ' :
Murray Hill, New Jersey 07974

Aceto pill Area

Dear Mr. Merriam:

The Department of Environmental Protection (the Department)
has reviewed the addendum to the Short Term Measure submitted by IT
Corp. proposing the use of soil vapor extraction to remediate soils
in the spill area that are not accessible by excavation. As
discussed in a telephone conversation with Raymond Ball of IT,
continuous split spoon samples will be sampled and screened in the
field by. a portable gas chromatograph to better delineate the
extent of. contamination in the soil.

The Department approves of the January 13; 1992 addendum with
the above mentioned stipulation regarding the addition of split
spoon sampling and analysis during well installation.

Please submit any questions or comments regardihg this site to
Michael LeBlanc of this office or telephone (508)792-7653.

Slncerely yours,

’ D. Lyane ChW

Section Chief
Waste Site Cleanup
DLC/MRL
stmapp.amd

cc: Raymond Ball, IT Corporation, Shrewsbury, MA
Robert Kimball, DWPC, -CERO =
Division of Response and Remediation, State Site Branch
Acton Board of Health
. Acton Board of Selectmen
" Site Database v

75 Grove Street o Worcester, Massachusetts 01605 e FAX (508) 792-7621 e Telephone (508) 792-7653

/s



VOLUNTEER COORDINATING COMMITTEE MEETIHNG 1727792

Present: Snook, Husbands. Comstock, Lane, George, Kadlec
Apbsent: Whitcomp

Called te order 7:30 PM at Town Hall. Minutes of 113,92
read and accepted.
Thanks to Whitcomp updated committee lists were distributed.

INTERVIEW: _
GAIL ERWIN for A/B Arts Council.
Lives 120 Parker St. Acton 2 1.2 vrs. MA vrs. Is an

attorney and an artist. Has attended A/B Arts Council mtgs.
Wants to serve on the Arts Leottery Council put 1n order 1o
oe a memper of that poard must pe a mempber of ABAC. Time re-
straints are uncertain.

Aoton has seven members as far as we know. Whitcomb wiil
check with Arts Counc:l before we vctle,

Res

- (Q

naticn: M. Grothier. effective [-16/92. Lane will ad-
ze fo

.
- .
r = reglacement.

Fa
r4y e

# Accepted final draft letter for committee chairperscons
zs done by Comstock. Snock and Whitcompt wiil distribus

# dusbandas will check with Histeric District Committee tc
see |f they wani more associates.

#+ Discussed dividing up committees for eacn member
ct our committee to monitor.

€.

Adjourned at 9:05 PM. HNext meeting 2/10/1992 at 7:30 PHM.

Bespectfully supmitted,
Jean Lane, Acting Sec t. VCC

¢ selectwmen + Town Q/K&rk
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Sudbury seeks town counsel

Selectmen receive 22 applications for post

By Valle Dwight
NEWS STAFF WRITER

SUDBURY — After going out to
bid for town counsel for the first
time in 14 years, selectmen have
received 22 applications for the po-
sition, including one from the cur-
rent town counsel.

Selectmen will narrow the field
to three to five candidates before
interviewing the finalists, accord-
ing to Executive Secretary Rich-
ard Thompson, probably in early
March.

The town went out to bid for
counsel at the recommendation of
the Legal Services Review Com-
mittee, a group of local attorneys
who last spring studied the town’s
use of town counsel. The town has
never before sought other applica-
tions when it had a town counsel
on staff, according to Thompson.

Prompted by a soaring legal
budget and the complaints of sev-
eral boards about the town’s legal
service, selectmen appointed the
Legal Services co . Boards
complained about the availability
of legal service, the lack of outside
expert counsel for technical cases,
and the lack of communication
with town counsel.

After interviewing all boards
which use town counsel and after
a public hearing, the committee
issued a 27-pa%e report recom-
mending several changes, includ-
i;g loi at other counsels peri-

ically, and the appointment of a
permanent legal review commit-
tee to monitor counsel.

The legal committee reported
that advertising for town counsel
would ensure that the town is get-
ting the best service for the mon-
ey. Paul Kenny has been town
counsel for 14 years, and has been
reappointed yearly, without con-
sideration of other candidates.

The recommendation “is not in-
tended to imply any deficiency in
the current town counsel,” the
committee wrote, and encouraged
him to apply for reappointment.

Members of the 1 Services
Commiftee, Edward Glazer, Eric

Elfman and Eric Menoyo, and Fi-

nance Committee member David
Fitts will review the applications,
Thompson said. They will make
comments but no recommenda-
tions, he said.

Approximately 75 percent of the
applications came from law firms,
and the rest from individuals.
Thompson said he will draw up a

criteria sheet to help selectmen
make their choice, but there will
be no specific guidelines, except
that the board will be limited by
the $90,000 legal budget.

“It's not an exact science,”
Thompson said.

Thompson said he had expected
more applications, especially af-
ter more than 40 attorneys asked
for the town’s “scope of service,”
which outlined the specific duties
and requirements of the office.

Currently the town pays Kenny
a $27,500 retainer fee and are
charged his hourly rate of $85 for
litigation. The town also pays
$29,000 for assistant town counsel.

Selectmen have not yet decided
if they will continue with a retain-
er or change to a straight hourly
rate, but Thom said that with
the town’s “‘high volume”’ of legal
work, he does not see the town
moving away from a retainer.

[
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VOLUNTEER COORDINATING COMMITTEE MEETING 1713792

Present: Kadlec, Snook, Comstock, Lane, Whitcomb, George
Absent: Husbands

Cailed to order at 7:30PM. Minutes of last meeting read and
approved.

INTERVIEWS:

DAVID THROPE for Fair Housing.
Lives at 7 Brucewood Reocad. Acton 1 yr. 10 mos. MA 33 yrs.
We had no appropriate opening a year ago and recently phoned
David to learn he still wished to do something for the town.
Has 16 vears sales/smarketing experience. He is willing to

serve with the Fair Housing Committee.

LOIS STERN for PFair Housing.

We phoned Stern to check her willingness to consider this
committee. She is active as a realtor and could fill a
needed role. She lives at 66 Alcott St. 12 yrs. Acton

12 yrs. MA. Has © children who completed their high school
ecducation in Acton. Energetic and enthusiastic candidate.

EDWARD CG. KELLY for Commission On Disability.

Lives at 21 Meetinghouse Rd. Acton 1 yvear. MA 34 yrs.

Has been active with United Cerebral Palsy and with the

Easter Seal Organization. Has a child with CP . She at-

tends Conant School. Kelly was enthusiastic and appears to

be a doer. '

Recommended and voted:

David Thrope full member Fair Housing to &6/93.

Lois Stern full member Fair Housing to 6/93. (These 2 are 93
in order to stagger expiration dates.)

Edward G. Kelly full member, Comm. On Disability to 6/94.

Sworn _intM. Moran 1 vyr. Historic District Commission.

Bea Perkins __ yrs. Board of Appeals.
VCC form letter proposed by Comstock and approved by our
committee will be distributed in February by Snook and
Whitcomb. '
Lane will take notes at our next meeting on January 27th.
Charles Olmstead s Nowon Fivance Commitiee . ——
Meeting adjourned at 9:45 PM.
Respectful ly submitted.
Nancy A. Whitcomb, Secretary




TOWN OF ACTON
TOWN CLERK

TOWN HALL

472 MAIN STREET
ACTON, MASSACHUSETTS 01720

TELEPHONE (617) 263-8200 ext. 1092

RECORD OF TOWN ELECTION HELD MARCH 2, 1970

QUESTION 1.

*shall the town, in addition to the payment of fifty percent of
a premium for contributory group life and health insurance for
employees in the service of the town and their dependents, pay
a subsidiary or additional rate?"

PRECINCT 1 PRECINCT 2 PRECINCT 3 TOTAL
YES 184 215 309 708
NO 207 185 237 629
BLANKS 17 22 24 63
bt
Ay
DT e S



TOWN OF ACTON
TOWN CLERK

TOWN HALL
472 MAIN STREET

ACTON, MASSACHUSETTS 01720
TELEPHONE (617) 263-8200 ext. 1092

RECORD OF TOWN ELECTION HELD MARCH 2,

QUESTION 1.

1970

"Shall the town, in addition to the payment of fifty percent of
a premium for contributory group life and health insurance for
employees in the service of the town and their dependents, pay

a subsidiary or additional rate?"

PRECINCT 2

PRECINCT 1
YES 184 215
NO 207 185
BLANKS 17 22

PRECINCT 3

309
237
24

TOTAL
708
629
63
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JANUARY 31, 1992

TO: Board of Selectmen
FROM: NORMAN LAKE, Chairman
SUBJECT: SELECTMEN’S REPORT
FHIFETFEEEEEETFELEFEEE LT ELEEFEEE T3 EEEELEEELEEEEF#24F 458 ELEE4884E
AGENDA
ROOM 204
7:30 P.M.
FEBRUARY 4, 1992

I. CITIZEN’S CONCERNS

IXI. PUBLIC HEARINGS & APPOINTMENTS

1. 7:31 BOSTON EDISON -~ STRAWBERRY HILL ROAD - Enclosed please find
request for installation of conduit and staff comment.

2. 7:45 THE DOCTOR - CLASS II DEALER‘S LICENSE 2 EASTERN ROAD -
Enclosed please find a request for a Class II license and
staff comment for Board action.

IXII. CONSENT AGENDA

3. SELECTMEN’S MINUTES - Enclosed please find minutes of the Regular
and Executive Session held on January 7, 1992 for Board approval.

4. APPOINTMENT - Edward G. Kelly -~ Enclosed please find memo from VCC
regarding Mr. Kelly as a regular Member for a term to expire
6/30/94 to the Commission of Disability.

5. APPOINTMENT - David P. Thorpe - Enclosed please find a memo from
VCC regarding Mr. Thorpe’s appointment as a regular member for a
term to expire 6/30/93 to the Fair Housing Committee for Board
action.

6. APPOINTMENT -~ Louis A. Stern - Enclosed please find a memo from
VCC regarding Ms. Stern’s appointment as a regular member for a
terms to expire 6/30/93 to the Fair Housing Committee for Board
action.



R

Iv.

7.

8.

9.

v.

VI.

10.

SELECTMEN’S CONCERNS . .

ACTON REPUBLICAN TOWN COMMITTEE RECOMMENDATION- Registrar of -
Voters

Citizen and Large - MPCC
Town Manager will discuss the status of the W.R. Grace
Bioremediation Project.

TOWN MANAGER’S REPORT

EXECUTIVE SESSION

The Town Manager will be requesting an Executive Session for the
purpose of discussing Audubon Hill

VII. MEETINGS

VIII. ADDITIONAL INFORMATION

IX.

Enclosed please find additional correspondence which is strictly
informational and requires no Board action. \

FUTURE AGENDAS

To facilitate scheduling for interested parties, the following
items are scheduled for discussion on future agendas. This IS NOT
a complete agenda.

Feb 18, 1992 - No Public Hearings Scheduled

March 3, 1992- Stoneymead,Ayer Rd., Street Acceptances, Class II
125 High Sst.

March 17, 1992

730 acs
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TOWN OF ACTON

INTER-DEPARTMENTAL COMMUNICATION

DATE: 1/17/92

TO: Board of Selectmen

FROM: Engineering Department

SUBJECT: Boston Edison Petition
29 Strawberry Hill Road

This petition is for the installation of a conduit to provide underground electrical
service to a newly constructed house on Strawberry Hill Road.

We see no problems with the proposed installation of this conduit.

o €
Dennis P. Ring

Engineering Assistant\l]

[150]
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D TELEGRAPH

FOR: ENGINEERING  ASSESSORS

\

1 |
LocaTION _ 28 tuu0) L@Q/Vug M(

ORIGINAL PLANS ATTACHED

ORIGINAL PETITION ATTACHED
PLEASE RETURN ORIGINAL PLANS AND PETITIONS ‘

PLEASE SEND COMMENTS AND RECOMMENDATIONS

ASSESSORS: FOR IMMEDIATE ABUTTERS

648
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BOSTON EDISON

15 Blandin Avenue
Framingham, Massachusetts 01701

December 23, 1991

Board of Selectmen
Town Hall
Acton, MA 01720

RE: 29 Strawberry Hill Road
Acton, MA
Work Order #653209

Dear Members of the Board:

The enclosed petition and plan is being presented by the Boston
Edison Company for the purpose of obtaining a Grant of Location to
install approximately five (5) feet of conduit at pole 53/5
Strawberry Hill Road, Acton. This work is necessary in order to
provide overhead/underground electrical service to a new house
located at 29 Strawberry Hill Road, Acton.

All correspondence and questions regarding this petition should be
directed to me. Your prompt attention to this matter would be
greatly appreciated. If | can be of any further assistance, please
contact me at (508) 626-2804. :

SFK/rbb Very truly yours,

Enclosures

Stephen F. Kane, Jr. - Supervisor
Distribution Division - Western District
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TOWN OF ACTON
NOTICE OF HEARING

Notice is hereby given that the Board of Selectmen will hold a
public hearing in its office at the Town Hall on Tuesday, February 4,
1992 at 7:45 P.M. on the application of Paul R. Murphy, Sr. d/b/a The
Doctor, Inc. for a Class II Dealer’s License at 2 Eastern Road, Acton,

MA L .

NORMAN D. LAKE
NANCY E. TAVERNIER
F. DORE’ HUNTER
ANNE B. FANTON
BOARD OF SELECTMEN



FROM:

SUBJECT:

TOWN OF ACTON
INTERDEPARTMENTAL COMMUNICATION
DATE:
Don P. Johnson, Town Manager

Garry A. Rhodes, Building Commissioner J<7£>4fi_

Class II License The Doctor, 2 Eastern Rd.

2 Bastern Rd. is zoned for Small Manufacturing. The sale of light vehicles is

not a permit use withih this zone. This site used to be zoned for General

Industrial and sales were allowed, but no longer. It is not possible to obtain

a use variance to change this. It is therefore my recommendation that this

request be denied.

(742)



TOWN OF ACTON POLICE DEPARTMENT

- INTER-DEPARTMENTAL COMMUNICATION
/ Town Manager
TO: Don Johnson, T.M. DATE: January 16,Im5@rmation

FROM: George W. Robinson, C.0.P. TIME: 10:27 AM

SUBJ: Class II License Application, Murphy

Utilization of resources available to this Department indicate no reason
to recommend against issuance of the subject license.

Page 1



January 13, 1992

TO: <::::§;;lding Commissieher, Police Dept.
____//»/ . .

FROM: Don P. Johnson, Town Manager
SUBJECT: CLASS II LICENSE -~ THE DOCTOR, INC. 2 EASTERN ROAD

FEEFEEEEEEEEE R LT FEHEEEFEEEE L1448 FF 1381814181781 8 1888888181181 13E1E

Enclosed please find a copies of a Class II License Application
for PAUL MURPHY, THE DOCTOR, INC. AT 2 EASTERN ROAD.

Please send your comments and recommendations. The hearing is set
for FEBRUARY 4, 1992 at 7:45 P.M.

Y )

Chr%ﬁtéz:;ggzgg//
Town M r’s Office




I, the undersigned, duly authorized by the concern herein mentioned, hereby apply for a

THE COMMONWEALTH OF MASSACHUSETTYS

"\_Zsm OF

Ackon

2/ 4

APPLICATION FOR A LICENSE TO

@ 7. 45

BUY, SELL, EXCHANGE:

OR ASSEMBLE SECOND HAND MOTOR VEHICLES
OR PARTS THEREOF

--------------

class license, to Buy, Sell, Exchange or Assemble second hand motor vebicles or parts thereof, in accordance with
the provisions of Chapter 140 of the General Laws.

1. What is the name of the concern? ... . AT D‘*t U A
Business address of concern. No. ....... 3 .. E\—‘\%‘}e( nL. k\( 'tﬁ.:.l. ..................... St.,
Rereny . { A G \77 T City — Town

.....

.....

..................

---------------------------------------

--------------

....................................................................................

....................................................................................

“ ...

e

........

-----------------

...............

oot f.».ﬁ.L. OMLA L 4. Conernd. Cd ......... Gy
........................................ Tewmiad, e edes S
S. If an association or a corporau'on, state full names and residential addresses of the principal officers.

President .. ’Pﬂu\- . .A.) .......... \’\ ...............................................
Secretary . .. O\’U\' . R AN (Cb\) . JK .........................................
Treasurer . . Q .“..\.\\. .. \ . m v*((\v\-& SQ ........................................

If so, is your principal business the sale of new motor vehicles?

6. Are you engaged principally in the business of buying, selling or exchanging motor vehicles?

....................................

Is your principal business the buying and selling of second hand motor vehicles? Mﬂf‘ul&v;} ......

Is your principal business that of a motor vehicle junk dealer? . ...

C 2w 83 wsreng s wWinern 1wt P oa qagey .

(\C'
T I I

e



7. Give a complete description of all the premises to be used for the purpose of carrying on thc business.
<
...... Ve, Reaan e e i begoan S
i
- / "
8. Are you a recognized agent of a motor vehicle manufacturer? ... ... ... /}/O ................
(Yes or No)
If 50, state name of ManUlacturer . . . . ..t e e e e e
9. Have vou a signed contract as required by Section 58, Class 1? ... ... .. NO .................
(Yes or No)
10. Have vou ever apphed for a license to deal in second hand motor vehicles or parts thereof? . )//'_5
(!’u or No)
If so, in what city — town ... 072"'/’ - /’7455 ......................................
Did you receive a license? ... ... y£5 ............... For what vear? /?éé 87 S? ..
(Yes or No)
11.  Has any license issued to you in Massachusetts or any other state to deal in motor vehicles or parts
- thereof ever been suspended or revoked> ... .. .. ﬁ/ﬂ .......

(Yes or No)

....................................................................................
.....................................................................................
....................................................................................
......................

.........

.................................

IMPORTANT

EVERY QUESTION MUST BE ANSWERED WITH
FULL INFORMATION, AND FALSE STATEMENTS
HEREIN MAY RESULT IN THE REJECTION OF
YOUR APPLICATION OR THE SUBSEQUENT
REVOCATION OF YOUR LICENSE IF ISSUED.

Note: If the applicant has not held a licens:e in the year prior to this application, he must file a duplicate of
the application with the registrar. (See Sec. 59)
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SELECTMEN'S MEETING
JANUARY 7, 1992

The Board of Selectmen held their regular meeting on
Tuesday, January 7, 1992. Present were Norm Lake, Nancy
Tavernier, Dore’ Hunter, Anne Fanton and Town Manager Johnson

CITIZENS'’ CONCERNS

Superior Trading owner, Mr. Dan Wagner asked the Board to
discuss the various allegations made at the December 17 Board
Meeting regarding the operation of his Class II license on Main
Street. He outlined his conversations with the Building
Commissioner and his attempts to contact the Town Manager since
learning of his 90 day limited license limitation voted by the
Board. The Chairman asked Mr. Wagner to confer with the Town
Manager and if he could not work it out he would be scheduled on
the agenda to discuss this further.

PUBLIC HEARINGS AND APPOINTMENTS

BOSTON EDISON POLE LOCATION
LILLIAN ROAD

NANCY TAVERNIER - Moved to approve with staff comments
included. DORE’ HUNTER - SECOND. UNANIMOUS VOTE

SPECIAL PERMIT #11/14/91-335
BEAN’S INC. - GREAT WOODS PLAZA, ROUTE 2A

Mr. Beardsly the operator of Bean’s presented his request
for a Special Permit and outlined his operation for the Board.
He said his business was not a Restaurant as commonly thought,
merely in name only. The operation has no waitpersons, or table
service. The only thing offered is bagels, muffins and pastry.
The food is consumed with the coffee at the small tables in the
store. Baking is done in the front in a convection oven which

also is used to warm the bagels sold on site. He felt that they
would not violate the 2,000 gallon limitation as 75% of the water

actually leaves the store according to his calculations. Nancy
Tavernier noted that for environmental reasons the Board had

conditioned the site plan with no wet uses when it was originally

approved and that with the Towns Groundwater Protection Bylaw
that condition would be protected anyway. NANCY TAVERNIER -
Moved to take the issued under advisement. DORE’ HUNTER -
Second. UNANIMOUS VOTE.

252



COMMON VICTUALLERS LICENSE
BEAN’S INC. - GREAT WOODS PLAZA, ROUTE 2A

Dore’ Hunter - Moved to approve the Common Victualler’s
License for Bean’s Inc. NANCY TAVERNIER - Second. UNANIMOUS
VOTE. :

LAST NATIONAL WINE CO.
TRANSFER OF LIQUOR LICENSE LOCATION

Peter Masters representing the store said that he felt the
new location would provide better opportunity for the business
and asked for favorable Board action on his request. Dore’ noted
that this was the third move of the license and that he felt that
the store had operated without problems and wished them well in
the venture, especially inlight of the economic climate. DORE’
HUNTER - MOVED to approve the Transfer of the Package Store All
Alcoholic Beverage License from 82 Powdermill Road to 18
Powdermill Road. NANCY TAVERNIER - Second. UNANIMOUS VOTE.

RUSTY SCUPPER
CHANGE OF MANGERS REQUEST

Nancy Hamel the proposed new manager of the Rusty Scupper
presented the Board with the operation manual which is used in
the Scupper. She gave the board information on how the staff is
trained in the dispensing techniques and management of patrons
consuming the beverages. Ms. Hamel has been with the Rusty
Scupper for two years, prior to Acton she was in the Connecticut
restaurant. The Board thanked her for the detailed manual.
NANCY TAVERNIER - Moved to approve the Change in Manager’s from
Craig Robbins to Nancy Hamel. DORE’ HUNTER - Second. UNANIMOUS
VOTE.

ACTON COMMUNITY HOUSING CORPORATION
AUDUBON HILL

Bill Grothrope, President of the ACHC updated the Board on
the preliminary discussions with the bank and the ACHC for the
restricted units at Audubon Hill. The purpose of the proposed
trade was to protect the 5 units and have them donated to ACHC.
They were contemplating entering into a management contract with
the Housing Authority to manage the properties since they are a
volunteer Committee. Betty McManus said that the funds to
outright purchase the units is at least 6-10 years away according
to all information she can get on state funding. Roy Smith said
that the units were never originally placed in specific locations
in the phases, that it was better to put the handicapped units
together since they would be built on a slab for accessibility.
He presented the Board with original documents outlining the
phases and locations of units. The ACHC said that they felt that
the money to operate the units would be offset with little or no
profit from rents charged. They anticipated a rent of $175.00



per month and the condo fee would be $80.00 and that the
Management fee would also be figured in the formula. They had
used the 30% of adjusted income as the guideline that the Housing
Authority uses to determine the rent to be charged. Nancy asked
for clarification on the number of units. Roy Smith said that
originally there were 19 and the revised number would be 8
restricted. Betty McManus said that they usually have 60 days to
make decision when the units are offered to the Housing Authority
to react to the right of first refusal and that these preliminary
discussions have been held open allowing them not to have to act
so quickly which has helped them not lose the chance to act.

Bill Grothorpe said the economic times are one reason that the
restricted units have not sold. He said that this plan would have
the bank taking a substantial loss, it would not get them
anything but an improved time line since the foundations need to
be poured. Roy Smith could not understand since from the
outside the units are the same, maybe they don’t have air
conditioning, but otherwise they are the same, he feels it might
be the word "restricted”" that is holding up sales of these
designated units and has made every effort to market them. Betty
McManus said she has had inquiry into the units as rentals and
would be able to use them as additional housing stock. The Board
thanked them and said they would give them a timely response
after conferring with counsel.

CONSENT CALENDAR

The Board approved the Consent Calendar as submitted,
including the gift of $25.00 to be used by Civil Defense. Nancy
Tavernier held the Housing Authority Letter of support for
discussion. It was later decided to change the wording to
support with a stronger endorsement of the Self Sufficiency
Program as suggested by Betty McManus. Nancy agreed to prepare
the revised wording. NANCY TAVERNIER -~ Moved to accept the
Consent Calendar with additional item as noted. DORE’ HUNTER -
Second. UNANIMOUS VOTE.

SELECTMEN’S CONCERNS

Eagle Scout - Norm volunteered to attend the Eagle Scout
court for Noah Budiansky on Sunday the 12th.

South Acton Village - Anne Fanton again updated the board
regarding the SARC dispute with the Planning Board. She asked
the Board to review her current memo and asked for their
direction. The Board said that the agreement reached was
satisfactory. Staff was asked to notify VCC they no longer
needed to recruit for SARC.

McNulty Case - Dore’ noted that a number of negative
comments have been received about the McNulty expenditures made
by the School to the various offices when taxpayers are paying
their real estate bills. Due to the complexity of the issue
staff is not prepared to field the questions and he suggested
that the Town Manager ask



the schools to prepare a brief memo concerning the McNulty suit
and associated 1legal fees. The Board directed the Town Manager
to contact the Superintendent to formulate a message.

TOWN MANAGER’S CONCERNS

Fire Arbitration - Don informed the Board that a 43 page
decision has been rendered and that Counsel was reviewing it at
present, and he would update the board after the review was
complete.

Cable TV ~ Don was informed that Cablevision was informed by
the School Committee’s that if they wanted to "float" with the
Local meetings they could film and that at the Regional level,
the Committee did not want to be filmed unless it was simulcast
on the Boxboro cable station. Dore’ thought it was unfortunate
that the School Committee choose to prevent Cablevision from live
television coverage of the additional governmental actions.

Nancy noted that under the open meeting law Cablevision did not
need permission. Anne was told by Cablevision that the School
Committee Meetings would be covered. Don Johnson stated that the
most current information he had was that it would not be
happening. -

Retiree’s Health Benefits - Don updated the Board on the
request for additional benefits. Roy is investigating a lesser
cost and benefit plan for employees and retirees. The calculated
cost of the increase would be about 7 cents on the tax rate or
$98,000.00

EXECUTIVE SESSION
The Board voted to adjourn into Executive Session for the
purpose of discussing and litigation and Contractual review DORE’
HUNTER took roll call all Ayes.

The Board adjourned into executive session at 9:23 P.M.

" Clerk

Date

Christine Joyce/John Murray/Don Johnson
Recording Secty.
cmjW1ll-(189)



EXECUTIVE SESSION MINUTES
January 7, 1992

Porrazzo Properties - The Board discussed the apartment and
depot properties. '

ACHC - Audubon HI1ll - Dave Bannard, Counsel from Palmer and
Dodge discussed with the Board the present request of the ACHC.
Counsel and Staff were asked to contact the bank enter into
formal negotiations, and make a recommendation to the board at a
later date.

The Board adjourned at 10:20 P.M.

Clerk

Date

. Christine Joyce
/  Recording Secty.
cmjwll-(187)



TO:
FROM:

SUBJECT:
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JANUARY 3, 1992

Board of Selectmen
NORMAN LAKE, Chairman
SELECTMEN’S REPORT

AGENDA
ROOM 204
7:30 P.M.

JANUARY 7, 1992

CITIZEN’S CONCERNS
PUBLIC HEARINGS & APPOINTMENTS

BOSTON EDISON- POLE LOCATION - LILLIAN ROAD - Enclosed please
find staff comment. (NOTE: This has been pre-installed)

BEAN’S INC. - SPECIAL USE PERMIT #11/14/91/335- Enclosed
please find staff information comment for Board review and
action. ‘

BEAN’S INC. - COMMON VICTUALLERS LICENSE-~ Enclosed please

'find request and staff comment for Board action.

LAST NATIONAL WINE CO. -~ ALCOHOLIC BEVERAGE TRANSFER -
Enclosed please find a request from the Last National Wine
Co. to transfer location of the All Alcoholic Beverage
Package Store license from 82 Powdermill Road to 18
Powdermill Road along with staff comment for Board action.

RUSTY SCUPPER- CHANGE OF MANAGERS - Enclosed please find a
request for manager change approval for Board action.

ACTON COMMUNITY HOUSING CORPORATION

CONSENT AGENDA

SELECTMEN’S MINUTES - Enclosed please find minutes of the Regular
and Executive Session held on December 3, 1991 for Board
approval.
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Iv.

V.

vI.

VII.

APPOINTMENT - Enclosed please find recommendation from the VCC to
appoint Katherine Reiner as a member of the Fair Housing Committee
for Board action.

ACCEPT GIFT - Enclosed please find a a request to accept 24 quilts
donated by Mt. Calvary Ladies Guild to the Acton Nursing Service
for Board action.

ACTON HOUSING AUTHORITY - Enclosed please find a request from

Acton Housing to support the Section 8 Certificates for Board
action. .

SELECTMEN’S CONCERNS

TOWN MANAGER‘’S REPORT
EXECUTIVE SESSION

MEETINGS

VIII. ADDITIONAL INFORMATION

IX.

Enclosed please find additional correspondence which is strictly
informational and requires no Board action.

FUTURE AGENDAS

To facilitate scheduling for interested parties, the following
items are scheduled for discussion on future agendas. This IS NOT
a complete agenda.

Jan 21, 1992

Pam Resor - Coordinate for the new year

Papa Gino’s - Transfer Liquor License

Bob Wiltse ~ Minuteman Tec.

Feb 4, 1992

Feb 18, 1992 - No Public Hearings Scheduled

March 3, 1992- Stoneymead,Ayer Rd., Street Acceptances
March 17, 1892

726 acs



TOWN OF ACTON

@ 2~4=93

INTER-DEPARTMENTAL COMMUNICATION

Date : Jan 24, 92
To : Town Manager
From : Volunteer Coordinating Committee

Subject : Recommendation for Appointment

At its 1-13-92 meeting, the VCC voted to recommend Edward G.

Kelly as a Regular Member of the Commission
term to expire 6-30~-94, While Mr. Kelly is
he has a daughter who suffers from Cerebral
very active of support and research in this

on Disability

not himself disabled
Palsy and has been
area.
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TOWN OF ACTON VOLUNTEER APPLICATION

Residents interested in serving on a Town Board, Committee, or Commission
are requested to complete this form and forward it to the office of the
Town Manager at the Acton Town Hall. '

(Please print or type)

Date: [(;— qA?/
@f o Kelly EpwrRo | (-

Last Mame First Name , Middle Initial
2/ Heebinshowse Rl 263°17290 (c;n) 298 ~ 5/5F
Street Address s Home Phope Business Phone

- pthh

Please refer to the other side of this sheet and indicate below, in order of
preference, the Board, Committee, or Commission which is of interest to you:

D Lommissich _oh _INSAL / ’L"l e
\] S e B

2)

3)

& i
Have you been a member of a Board, Committee, or Commission. prev1ously (either
in Acton or elsewhere) ? If you have, please list”’ name(s) ‘and dates” (approx):

U Jed Cemﬁ»yl //)?/Sg /}t’ﬁo AQSZ{&) 986 fo (991 BEHL q/’ ﬂ/hf(?é/?p

oy
) =,

Hrss . Exster SC/?L Aozgh{ oF Dz}—ocv’ars (98¢ to men‘f

How long have you lived in Acton? //Imonfﬁs

Are you a US citizen 7~ f?f

%@;;

Jw‘ Wi th %rsm 1/ Fres &

Do you or your employer have any curren{ or potential business relatlonshlp

with the Town of Acton that could create a conflict- of interest?

flfi&& rllen m iy Cocm:wx o)M 'l,vf; klsb /s af%‘v’lrc ﬁ)‘ﬂw}{a/ D/{C
To my Dﬁué‘wﬁ? Hmzmj Ct}-cﬂﬂlﬂ P)} 4':] - #
2-06-90, CK - S




EXPERTENCE
2/91 -

1/83 - 2/91
1/88 - 11/88

11/87 - 11/88

6/79 - 12/83

EDUCATION
HIGHLIGHTS

PROFESSIONAL
AFFILIATIONS

REFERENCES

EDWARD G. KELLY
21 Meetinghouse Road
Acton, MA 01720
(508) 263-1790

. ;] T, ".."-u"/\.,‘
. - e e T 4L, R TR
Prest iy <0 \i.f&vudj ,/ L. ! Aiee, anep 7000 =
CanAm Consultants, Inc. ' Boston, Massachusetts

Marketing Department
Vice President. Develop and market sales strategies for
various companies throughout the country.

Massachusetts State Treasury Boston, Massachusetts
Unclaimed Money Division

Deputy Treasurer. Responsible for the administration of
approximately 173 employees. Developed strategic plan to ensure
unclaimed monies (approximately $186 million) were returned to
the rightful owners.

Celebrity Legends Charity Hockey Game Boston, Massachusetts
Chairman of the Committee. Created and coordinated charity
hockey games between the Boston Bruins Legends and the Hollywood
Celebrity Hockey Team. Successfully raised over $400,000 for
various charities. '

United Cerebral Palsy Boston, Massachusetts
Treasurer. Analyzed, forecasted, and implemented one million
dollar budget for the Metropolitan Boston area.

Cify of Boston Boston, Massachusetts
Neighborhood Business Department

Regional Director. Evaluated opportunities and developed
strategies for successfully establishing an improvement program
for neighborhood businesses throughout the City utilizing bank
loans and monies obtained from the Federal Government.

Suffolk University Boston, Massachusetts
Awarded Masters of Business Administration, May, 1987.

University of Massachusetts Boston, Massachusetts
Received Certificate of Management, 1986.

Stonehill College North Easton, Massachusetts
Bwarded Bachelor of Arts, May, 1979.

Massachusetts Easter Seals Director

United Cerebral Palsy Board of Directors Member

United Cerebral Palsy Grand Achievers Award, 1985 - 1991

Arnold Arboretum Public Safety Committee; Founder and President
Jamaica Plain Neighborhood Association; Founder and President

Available upon request



TOWN OF ACTON

INTER-DEPARTMENTAL COMMUNICATION

Date . Jan 24, 1992

To : Board of Selectmen

From : Volunteer Coordinating Committee
Subject : Recommendation for Appointment

At its 1-13-92 meeting, the VCC voted to recommend David P.
Thrope as a regular member of the Fair Housing Committee to

a two year term expiring on 6-30-93. The term appointment

will assure that there are staggered terms. We Feel that Mr.
Thrope educational training will contribute to his effectiveness
on the Committee.



B TOWN OF ACTON VOLUNTEER APPLICATION

Residents interested in serving on a Town Board, Committee, or Commission
are requested to complete this form and forward it to the office of the
Town Manager at the Acton Town Hall.

(Please print or type)

Date: JL!%/?O

<;2 ; g:s ﬁT—Zﬂvva4L/' l>ﬂ4Jiél~— )47'

Last Name First Name Middle Initial
Bmu@wug\ A& 26 ~or 90 —
Street Address Home Phone Business Phone

Please refer to the other side of this sheet and indicate below, in order of
preference, the Board, Committee, or Commission which is of interest to you:

Y BWS\ | ) S 0t
ok

Have you been a member of a Board, Committee, or Commission previously (either
in Acton or elsewhere) ? If you have, please list name(s) and dates (approx):

UC) ‘ ‘ . R

Do you have any time restrictions ?

How long have you lived in Actoh? i b\og,‘ft\_s in Maésachusetts? 3( #%l’}-

Are you a US citizen ? 1'65-

Present occupation and employer (optional =~ attach resume)

L ;'::.‘:.:"

Do you or your employer have any current or potential business relationship e
with the Town of Acton that could create a conflict of interest” - ”’*’ﬂ*"

Lo . r
Education or special training gﬁg/ ﬂejumf »

R a—” . PR

2-06-90; CK; : - g




David Thrope

7 Brucewood Road -Acton, Massachusetts 01720 - Phone/Fax (508)264-0107

Objective To provide expertise and assistance in organizational growth and
development.
Profile . Sixteen years sales/marketing experience for a growing manufacturer.

Hands-on experience in manufacturing, product design, finance, human
resources management. Proficient in many computer application packages
(Spreadsheets, Word processing, data base management, computerized account-
ing systems, LAN's) . Strategic approach linking customers, suppliers and the
company. Formal teaching experience including course development.

Career FORM FIT PLASTICS , Dracut, MA
Summary (Manufacturer of food service and food packaging items with annual
sales of $13.5M)
V.P. Sales/Marketing - 1989 -1990
Acting Controller - 6/89 - 12/89
Handled the comipany's three largest accounts. Coordinated sales efforts be-

tween three manufacturing plants after decentralization to meet corporate ob-
jectives.

Developed and monitored business plans

Recruited the Company's first controller and West Coast
Sales Manager.

" Trained successor to ensure a smooth transition.

National Sales Manager - 1980 - 1989
Developed and implemented marketing strategies, targeting niche markets
within the food service Industry as well as supermarket and food packaging,
Drafted and implemented pricing and promotion policles. Composed press re-
leases to ensure visibility in a highly competitive market. Called on national ac-
counts and supplier regularly to develop strong relationships..

Sales Representative - 1974 - 1980
Started as this entrepreneurial company's first full-time sales representative. Developed
a customer base and refocused the company from industrial applications to concen-
trate on the food industry, based on analysis of market analysis.

Teaching BOSTON UNIVERSITY - Spring 1992
Experience - Master of Science in Administration
Innovation and Technology
e ov. P : Developing New cts Services

FITCHBURG STATE COLLEGE - Fall 1991
Entrepreneurship

(Developed and taught course)

MT. WACHUSETT COMMUNITY COLLEGE - Spring 1991
Principles of Accounting

Education BOSTON UNIVERSITY

Doctoral Candidate in Huiman Resources Education

BABSON COLLEGE, Wellesley, MA
M.B.A. with major in Marketing/ Entrepreneurship - 1987

NEW YORK UNIVERSITY
Bachelor of Arts Degree - 1973

BENTLEY COLLEGE, wWwaltham, MA
Certificate in Accounting - 1979
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TOWN OF ACTON

INTER-DEPARTMENTAL COMMUNICATION

Date : Jan 24, 1992

To : Board of Selectmen

From : Volunteer Coordinating Committee
Subject : Recommendation for Appointment

At its 1-13-92 meeting, the VCC voted to recommend Lois A. Stern
as a regular member of the Fair Housing Committee to a two year
term expiring on 6-30-93. The term appointment will assure that
there are staggered terms.We feel that Lois' reality experience
will make a contribution to the Committee,

-~

2o F 2
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TOWN OF ACTON VOLUNTEER APPLICATION -

Residents interested in servihg on a Town Board, Committee.‘or Commission
are requested to complete this form and forward it to the office of the
Town Manager at the Acton Town Hall.

(Please print or type)

Date: )] G
7 7

Mr /<E£;> _ ;
Ms / Dr S Fern Los A

Last Name First Name Middle Initial

| Cortion Kool STIE
bh _ Flepdt  Stree ? C50%) Ap2 -/ 205 (8832084 S

Street Address Home Phone Business Phone

Please refer to the other side of this sheet and indicate below, in order of
preference, the Board, Committee, or Commission which is of interest to you:

1) Ec// F o TJ0wn l?a/wff‘ M W *‘f

) \ - Lo d 4 . . V '. B, s
2) 15k 5 Ll\n M. — (AL T N W»‘-&

i

3) /’)O_,\))__L) ﬁ’«‘}-»t,a. et ey

Have you been a member of a Board, Committee, or Commission previously (either
in Acton or elsewhere) ? If you have, please list name(s) and dates (approx):

.

ANO

Do you have any time restrictions ?

How long have you lived in Acton? /o veors in Massachusetts? /0 ;:gOCS
N / - °

: i
Are you a US citizen ? ve ) Lo T

| Corloen R E.
Present occupation and employer (optional ~ attach resume)‘ 752&/’?0/" -t

YL .- A

Dot /W—nc/ﬁ“ o/ boncorcl— 3

with the Town of Acton that could create a conflict ofﬁ/nterest° None  2hot. 7'rn
cwere of o

e SRS

Ve . 24T e HPTER

A e

o
o

Education or special training
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1 .
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15 Marian Road
Acton, MA 01720

January 25, 1992

Norman E. Lake

Acton Board of Selectmen
472 Main Street

Acton, MA 01720

Dear Mr. Lake,

The Acton Republican Town Committee submits the following
three names for consideration to fill the vacancy of Republican
Registrar of Voters:

Frederick H. Bubier 23 Seneca Road
Robert J. Erickson 18 Nash Road
Malcolm S. MacGregor 72 Robbins Street

If I can be of any further assistance, please do not hesitate to
contact me.

Sincerely,

({dﬂi 0. B

Karey D. Brown, Chairman
Acton Republican Town Committee
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January 30, 1992

TO: Board of Selectmeﬁ

FROM: Anne Fanton
SUBJECT: itizen-at-Large on Master Plan rdinating Committee

When you approved the formation of the Master Plan Coordinating Committee (MPCC), one
of Don’s recommendations was to include a "citizen-at large" on the committee. It was included
in the committee "charge" that you approved a few weeks ago. The spot has yet to be filled,
and Don and I are in agreement that a citizen representative would bring a different viewpoint
to the committee’s discussions.

I would like to recommend the appointment of Nicholas Miller to the MPCC as the "citizen-at-
large." Nick has expressed an interest in the committee’s work. He attended a number of the
Master Plan public meetings and Town Meeting when the Master Plan articles were adopted.
Although the VCC has not been involved in seeking candidates for the MPCC (and may not
know that it exists), I have included a completed VCC form for your information. We may
want to send it to them for their information and their files.

I will seek your comments and/or approval at our meeting on February 4.

cc. Don Johnson
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TOWN OF ACTON VOLUNTEER APPLICATION

Residents interested in serving on a Town Board, Committee, or Commission
are requested to complete this form and forward it to the office of the
Town Manager at the Acton Town Hall.

(Please print or type)
| Date: 1/30/72
Mr)/ Mrs . 7
s 7 or  Millec Nicholasg P
Last Name First Name Middle Initial
30 Taylsr R 234351 [b17)863-/%0
Street AddFess Home Phone Bu$iness Phone

Please refer to the other side of this sheet and indicate below, in order of
preference, the Board, Committee, or Commission which is of interest to you:

1 Masdec Plan Coocd - Committee e e
2) |
3)

Y

Have you been a member of a Board, Commiitee. or Commission previously (either
in Acton or elsewhere) ? 1If you have,’ please list name(s) and dates (approx):.

N - ) e

e

| e s

Do you have any time restrictions ? &uz.n:nq mze+m4s Oﬁ/y

How long have you lived in. Acton" l? NOS . in Massachusetts? _S&Z me_
: /

Are 'you a US citizen ? ?CLS

Present occupation and ‘employer, .(optional ~ "attach resume) ;P(ZSIOIQ(T{'J SqurL)(SﬂrY
Consaldent. , Hacois Millec m11(4(qua nson /Acoas-hcal ¢onsultu rm

Do you or your employer have anxucurrent or potential business relatlonship
with the Town of Acton that - could :ereate.a conflict of interest?

(e a féemao/ogea( bA/mass - :,%-l'_‘—/a woerkor. f)o(SL COT)“"TOI//M z(-{'/lzt/).S(Cﬂ

elevant Ex

Fmblem.s can-Plgc:l: r&ca[.wkm Pub&go

2~06~907:CK



January 27, 1992

TO: Don Johnson, Town Manager
FROM: Doug Halley, Health Direcly

SUBJECT: W.R. Grace - Bioremediation Project

The Bioremediation project has been delayed while Anderson & Krieger
and G.Z2.A. worked out the contractual arrangements necessary for G.Z.A. to
acquire bids. At this date it appears all parties have been satisfied and
G.Z.A. will be soliciting bids during the next two weeks. After receipt of
these bids G.Z.A. will advise me of their findings and I will contact each
firm to confirm their bid.

G.Z.A. has also reached agreement with Pine & Swallow, A.C.E.S.
consultant, regarding the scope and requirements of the bioremediation
test. Based on John Swallow’s input the Request for Proposals has been
adapted accordingly. Despite this delay G.2.A. does not anticipate any
detrimental impacts from conducting the bioremediation tests during the
wvinter months.

Tinond Mawngers ConCERNS Z/ o
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. & TEL. (508) 263-0011 ” 292 GREAT ROAD ¢ ACTON, MA. 01720

January 14, 1992

Don P. Johnson, Town Manager
Town of Acton

472 Main Street

Acton, MA 01720

Re: Audubon Hill
Dear Don:

In accord with our discussion on 10 January 1992, I am resubmitting the Third
Supplemental Agreement to the Comprehensive Development Agreement dated 23
June 1989. Would you please have it signed at the meeting next week.

I have attached the distribution sheet for the original agreement (attachment
#1) and a sheet indicating the revised distribution (attachment #2). This
transfer will have no impact on the on going discussions.

As you know we are now carrying two finished restricted units which are not
sold. This situation is having an adverse impact on the project. They are not
being transferred and we are actively marketing them. With the two units held
for the Housing Authority in the South Phase, we have eight units committed.
In the original allocation we had eight units in the North Phase and 16 in the
South Phase. As of now we have eight units in the South Phase and sixteen in
the North Phase.

We will experience serious scheduling problems and delays if this transfer is
not formalized during the next meeting. The Bank will not release additional
funds until the transfer is completed. I would like to attend next weeks
meeting to assist in concluding this exercise.

Predident

Enclosures (2XJ3/

cc David Banner, Esquire
Stanley L. Gordon
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A BON HILL UNIT TYPES
JANUARY 29, 1989 '

PHASE# UNIT# TYPE FND. PHASE# UNITH TYPE FND.

5-1 1 B F/B N-1 101 A(R) REAR
S-1 3 A PART N-1 103 B(R) REAR
S-1 5 A(R) REAR N-1 105 B REAR
s-1 7 B(R) REAR N-1 107 A REAR
s-1 9 B REAR H-1 109 A(R) REAR
s-1 11 A REAR -1 111 B(R) REAR
s-1 13 B(R) F/B

S-1 15 A(R) END

s-2 17 "B F/B N-2 113 "B F/B
s~-2 19 A PART N-2 115 A END
5-2 21 A(R) PART N-2 117 B(R) F/B
s-2 .23 B(R) " F/B N-2. 119 A{R) END
S-2 25 B(HP)  SLAB H-2 - 121 B F/B
S~-2 - 27 A(s) SLAB H-2 123 A PART
5-2 29 B(R) F/B N-2 125 © A({R) REAR

'S 31 A(R) F/B N-2 127 B(R) REAR
s-3 34 B(R) " REAR H-2 118 B{(R) REAR
S-3 ‘36 A(R REAR H-2 120 A(R) END
s-3 as B - REAR N-2 122 B "~ F/B
5-3 40 A REAR N-2 124 A END
s-3 42 B(R) "~ REAR H-2 126 B(HP) (R) SLAB
S-3 44 A(R) REAR -2 128 A(S)(R) SLAB
S~3 * 46 A PART H-2 130 A REAR
s-3 .. 48 B - F/B H-2 132 B REAR

‘ , o ‘.// ‘ .

" §~4 18 B(R) F/B H-3 102 B(R) F/B
S~-4 20 o A(R) PART : H-3 104 A(R) END
S-4 22 A REAR H-3 106 B F/B
S-4 24 B REAR N-3 108 A END
S-4 26 B(R) REAR N-3 110 B(R) F/B
s-4 28 A(R) REAR H-3 112 AR} PART
S-4 30 ' B REAR H-3 114 A REAR
S-4 32 A REAR ~ H-3 116 B REAR

2 "B{S) (R) SLAB (s) SLAB LAYOUT

: 4 A(s) (R) SLAB {1p) HALDICAP ACCESSIBLE LAYO!
s-5 6 A . F/B (R) REVERSED LAYOUT
s-5 8 B F/B SLAB . SLAB Ol GRADE
s-5 10 B(R) F/B F/B FULL BASEMENT
s-5 12 A(R) END END END WALKOUT
a-5 14 B ‘F/B REAR REAR WALKOUT
: orn PART PARTIAL WALKOUT *



A BON HILL UNIT TYPES

JANUARY 29, 1989
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36
38
40 .
42
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. 46
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B(R)
A(R)

B (R}
A(R)

"B{S) (R)

A(s) (R}
A

B

B(R)
A(R)

B

- - - - o

F/B
PART
PART
F/B
SLAB
SLAB
F/B
F/B

REAR
REAR
REAR
REAR
REAR -
REAR
PART
F/B

F/B

PART
REAR
REAR
REAR
REAR
REAR
REAR

SLAB

SLAB
F/B
F/B
F/B
END
‘F/B
en

PHASE#

N-2
H-~2
H-2
N-2.

H-2

-2
N-2
N-2

H-2
H-2
H=-2
H-2
N-2
H-2
H-2
H-2

H-3
N-23
N-3
-3
N-3
-3
H-3
N-3

(s)
(HP)
(R)
SLAB
F/B
END
REAR
PART

ATTACH ~Enri o
UNITH TYPE
101 A(R)
103 B(R)
105 B .
107 A
109 A(R)
111 B(R)
113 B
115 A
117 B(R)
119 A{R)
121 B
123 A
125 A(R)
127 B{(R)
118 B(R)
120 A(R)
122 b
124 A
126 B{HP) (R)
128 A(S) (R)
130 A
132 B
102 B(R}
104 A(R)
106 B
108 A
110 B(R)
112 A(R])
114 A
116 B

SLAB LAYOUT
HAIIDICAP ACCESSIBLE LAYO
REVERSED LAYOUT
SLAB Oll GRADE
FULL BASEMENT
END WALKOUT
REAR WALKOUT
PARTIAL WALKOUT

F/B
END
F/B
END
F/B
PART
REAR
REAR

REAR
END
F/B
END
SLAB
SLAB
REAR
REAR

F/B
END
F/B
END
F/B
PART
REAR
REAR
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AME!} MASTER DEED
OF ‘ CONDOMINIUM
R. Smith Associu.._, _... chusetts Corporation, having a

usual place of business at 292 Great Road, Acton, MA 01720, being
the Declarant in a Master Deed of Audubon Hill South Condomlnlum
dated November 15, 1990, recorded November 20, 1990, in Book 20875,
Page 79 with the Middlesex South District Registry of Deeds, as
amended by Amendment No., 1 To The Master Deed of Audubon KRill
Condominium dated February 26, 1991, recorded as Instrument No. 51 of
July 26, 1991, Amendment No. 2 To The Master Deed of Audubon Hill
Condominium dated July 24, 1991, recorded as Instrument No. 53 of
July 26, 1991, Amendment No. 3 to the Master Deed of Audubon Hill
Condominium dated August 26, 1991, recorded as Instrument Number 620
of November 1, 1991 and Amendment No. 4 to the Master Deed of Audubon
Hill Condominium dated October 28, 1991, recorded as Instrument
No. 623 of November 1, 1991 in accordance with the provisions of said
Master Deed as amended, including but not limited to Sections 1, 11,
and 14 of said Master Deed do hereby amend the Master Deed of Audubon
Hill South Condominium by deleting Unit Numbers 6, 8, 10 and 14 as
”»Restricted Units” from Section 9.2, Subsection (a) and Subsection
(b). Notwithstanding anything to the contrary, Unit Nos. 1, 13, 17,
18, 48, 2, 4, and 25 shall be known as the “Restricted Units” and
Unit Nos. 2 and 4 shall be known as the "A.H.A. Restricted Units”
within Section 9.2, Subsection (a) and Subsection (b) of the Master
Deed of the Audubon Hlll South Condominium.

In all other respects, the terms and provisions of the Master
Deed, as amended, are hereby ratified and confirmed.

Witness our hand and seal this day of November, 1991.
R. SMITH ASSOCIATES, INC.

By:

Roy C. Smith, President

By:

Jean Smith, Treasurer
- COMMONWEALTH OF MASSACHUSETTS
Middlesex, ss. November , 1991

Then personally appeared the above-named Roy C. Smith, President,
and Jean Smith, Treasurer, as aforesaid, and acknowledged the
foregoing to be the free act and deed of R. Smith Associates, Inc.
before me

’

Notary Public
My commission expires:
kX/amendment.viii-



The Town of Acton hereby assents to the foregoing Amendment
Number 5 To The Master Deed of Audubon Hill South Condominium and
certifies that this document complies with the Terms, Conditions and
Restrictions as delineated in the Comprehensive Development Agreement
dated June 23, 1989, recorded 1in Book 19966, Page 008, with the
Middlesex South District Registry of Deeds, as supplemented by a
Supplemental Agreement dated October 27, 1989, recorded in
Book 20205, Page 227, said Deeds and a Second Supplemental Agreement,
dated August 26, 1991, recorded as Instrument No. 621 of November 1,
1991, with said Deeds.

TOWN OF ACTON
Acting by and through its
Town Manager

Don P. Johnson
COMMONWEALTH OF MASSACHUSETTS
Middlesex, SS. | November , 1991
Then personally appeared the above-named Don P. Johnson, Town
Manager of the Town of Acton, and acknowledged the foregoing

instrument to be the free act and deed of the Town of Acton, before
me ' A

Notary Public
My commission expires:

k/amendment.ix
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This Agreement (the *Third Supplemental Agreement”) is made as of
the day of November, 1991, by and between the Town of Acton,
Massachusetts (the “Town”), a Massachusetts municipal corporation,
having a usual place of business at the Acton Town Hall, Acton, MA
01720, acting by and through its Town Manager, the duly authorized
designee of the Town’s Board of Selectmen under the terms and
conditions of a certain Comprehensive Development Agreement (the
"Comprehensive Developnent Agreement”) dated as of June 23, 1989, and
recorded in Book 19966, Page 008 with the Middlesex South District
Registry of Deeds, and a Supplemental Agreement (the ”“Supplemental
Agreement”) dated as of October 27, 1989, and recorded in Book 20205,
Page 227 with said Deeds, and a Second Supplemental Agreement (the
#Second Supplemental Agreement”) dated as of August 26, 1991 and
recorded as Instrument No. 621 of November 1, 1991 with said Deeds
and R. Smith Associates, 1Inc. (the “”Developer”), a Massachusetts
corporation having a wusual place of business at 292 Great Road,
Acton, MA 01720.

RECITALS
‘Reference is hereby made to the following facts:

A. The Town and the Developer entered into the Comprehensive
Development Agreement and the Supplemental Agreement in order to set
out the terms and conditions under which the Development Property (as
defined in the Comprehensive Development Agreement) would be
developed.

B. The Developer has created the Audubon Hill South Condominium
by Master Deed dated November 15, 1990, recorded November 20, 1990,
in Book 20875, Page 79 with the Middlesex South District Registry of
Deeds (the “"Master Deed”). Section 9.2 of the Master Deed indicated
that Unit Numbers 1, 6, 8, 10, 13, 14, 17, 18, 23, 27, 31, 38, 48, 2,
4, and 25 would be “Restricted Units” in partial satisfaction of
Section 3.3 (c) of the Comprehensive Development Agreement, subject
to the Developers right ¢to amend the restriction as set forth in
Section 9.2(b) and Section 9.4 of the Master Deed by substituting a
different Unit for any of the above~referenced ”Restricted Units” so
~long as the total number of Units, so restricted is not reduced in

number.

C. The Second Supplemental Agreement modified the Comprehensive
Development Agreement by removing Unit Numbers 23, 27, 29 and 31 as
PRestricted Units” and establishing Unit Numbers 125, 127, 130 and
‘132 of the Audubon Hill North Condominium as *Restricted Units, in
their place, and 1leaving Unit Numbers 1, 6, 8, 10, 13, 14, 17, 18,
48, 2, 4 and 25 as "Restricted Units” in the Audubon Hill South
Condominium



D. Despite an active sales and marketing campaign, the
developer has continued to have difficulty in finding a sufficient
‘number of qualified purchasers ("Eligible Purchasers” as defined in
the #“Master Deed”) to purchase the ”Restricted Units” in a manner to
accommodate the scheduled order of construction.

E. The Town and the Developer wish to clarify certain of the
terms and conditions of the Comprehensive Development Agreement.

NOW THEREFORE, in consideration of the foregoing and the mutual
covenants and agreements in this Third Supplemental Agreement, and
other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereby agree as follows:

1. Unit Numbers 6, 8, 10, and 14 of the Audubon Hill South
Condominium shall no 1longer be “Restricted Units”. The Developer
shall, at the time of the creation of the Audubon Hill North
Condominium, establish Unit Numbers 104, 108, 112, and 118 as
*Restricted Units”. Unit Numbers 1, 13, 17, 18, 48, 2, 4, and 25
shall continue to be the "Restricted Units” within the Audubon Hill
South Condominium, subject to the Developers continuing right to
substitute a different Unit for any of the above-described
”"Restricted Units”, 8o 1long as the total number of Units so
restricted is not reduced in number.

3. Capitalized terms used in this Third Supplemental Agreement
and not otherwise defined shall have the meaning ascribed to them in
the Comprehensive Development Agreement.

4. Except as amended hereby, the Comprehensive Development
Agreement, the Supplemental Agreement and the Second Supplemental
Agreement remain in full force and effect and this Third Supplemental
Agreement shall be construed so as to supplement, clarify and amend
such prior agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Third
Supplemental Agreement to be executed under seal as of the date first
written above.

TOWN OF ACTON R. SMITH ASSOCIATES, INC.
Acting by and through
its Town Manager By:

Roy C. Smith, President

Don P. Johnson, hereunto
duly authorized Jean Smith, Treasurer




COMMONWEALTH OF MASSACHUSETTS

Middlesex, ss. ‘November » 1991

Then personally appeared the above-named Don P. Johnson, Town
Manager of the Town of Acton, and acknowledged the foregoing
instrument to be the free act and deed of the Town of Acton, before
me

Notary Public
My commission expires:
COMMONWEALTH OF MASSACHUSETTS
Middlesex, ss. November , 1991
Then personally appeared the above-named Roy C. Smith, President,

as aforesaid, and acknowledged the foregoing to be the free act and
deed of R. Smith Associates, Inc., before me

Notary Public
My commission expires:

COMMONWEALTH OF MASSACHUSETTS

Middlesex, ss. August , 1991

Then personally appeared the above-named Jean Smith, Treasurer,
as aforesaid, and acknowledged the foregoing to be the free.act and
deed of R. Smith Associates, Inc., before me

Notary Public
My commission expires:

k/supplemental.4



(800) 322-2020 “Ee

(617)727-0965 FAX MATERIAL (N T PAcKET)
THERE 1S A PR/EF (Y,

OF THHS AW AND ;ﬂﬂﬁﬂdﬂs,

January 22, 1992

Dear Chief Executive:

On January 26, 1992 the Americans Disabilities A ADA)
becomes effective for municipal governments.

The other side of this letter is a '"To Do'' list that outlines
municipalities' responsibilities.

Your legal counsel should be able to provide you with a copy of
the ADA regulations which were printed in the Federal Register
July 26, 1991 at 28 CFR Part 35. If you're having difficulty
obtaining the regulations please call and 1'l1l send you a copy.

' Those of you with 50 or more employees will need to assign an
employee to be the ADA Coordinator. Please send me the
Coordinator's name and address to include in trainings.

Finally, if you do not have an active commission on disability
this is a good time to start one. A commission can help with
the self-evaluation and transition plans. 1In cities
commissions are established by vote of city council. In towns
they are established by vote at town meeting. Again, please
feel free to call if you'd like help setting up a commission.

I know that this is a time of great fiscal constraints and that
the regulations are at times complicated and unclear.
Nevertheless, it is important to ensure that your municipality
complies fully with the law. I hope that we can work together
to increase the participation of persons with disabilities in
our communities.

Asgistant Director for Community Services

- . cc: Municipal Commissions on Disability



AMERICANS WITH DISABILITIES ACT (ADA)
7O DO" LIST FOR STATE AND LOCAL GOVERNMENT

The requirements of the ADA become effective for state and
local goverunment entities on January 26, 1992. The following
list the basic things state and local government entities must
do to ensure compliance with the ADA.

SELF-EVALUATION: State and local governments must conduct a
self-evaluation (with public participation) of services,
programs, activities and employment practices to ensure
non-discrimination and inclusion of people with disabilities, by
January- 26, -1993. . . :

- State and local governments with 50 or more employees
must maintain the self-evaluation on public file for 3
years.

- If a state or locality has already complied with the
self-evaluation requirement under section 504 of the
Rehabilitation Act of 1973, then the ADA requirement only
applies to programs, services, policies and practices that
were not included in the 504 evaluation.

TRANSITION PLAN FOR STRUCTURAL CHANGES: TIf structural changes
in Facilities are needed to comply, the changes must be made as
soon as possible but no later than by January 26, 1995.

- State and local goveranments with 50 or more employees
must develop a transition plan by July 26, 1992 setting
forth the steps necessary to complete the structural
changes.

- New construction and alteratiouns must comply with either
Uniform Federal Accessibility Standards (UFAS) or ADA
Accessibility Design Guidelines (ADAAG).

DESIGNATED EMPLOYEE: State and local governments with 50 or
more employees must assign an employee to ensure compliance with
the ADA.

NOTICE State and local governments and their agencies must
develop and disseminate a notice describing the rights of
- persons with disabilities under the ADA.

COMPLAINT PROCEDURES: State and local governments with 50 or
more employees must adopt a grievance procedure and designate at
least one employee to coordinate the evaluation and
modifications and to investigate complaints.

NOTE: Complaints may also be filed with appropriate federal
agencies and/or by filing a lawsuit in federal court.
Injunctive relief, attorneys' fees and actual damages can
be ordered. ‘

For More Information Contact:
MASSACHUSETTS OFFICE ON DISABILITY January, 1992
(617) 727-7440 voice/TDD (800) 322-2020 voice/TDD
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TOWN OF ACTON
472 Main Street
Acton, Massachusetts (1720
Tele; (508) 264-9612
ax (508) 264-9630

TO: THE BOARD OF SELECTMEN
FROM: JOHN MURRAY, ASST. TOWN MANAGER
DATE: JANUARY 31, 1992

RE: LEGAL ADVISORY

Attached are copies of advisory letters from Palmer & Dodge.
These newsletters have been and continue to be very helpful for staff.
Normally, we have not shared them with the Board, but we feel it is
very important that the Board now become fully aware of the extent of
the service provided by Palmer & Dodge. We believe that newsletters
provided "free" of charge is more cost effective than being a member
of a group which divides the cost of meeting once a month with counsel
to discuss items of mutual concern.

Also attached is a complete Palmer & Dodge bill. It has been
staff’s practlce only to forward the summary pages to the Board for
their review.

We hope the attachments will provide the Board with a greater
depth of understanding of the service package delivered by P&D.
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TO: Our Clients and Friends
RE: The Americans with Disabilities Act
Impacts on Building Owners, Operators and Tenants
DATE: January, 1992
In July, 1990 new civil rights legislation, the

Americans with Disabilities Act (ADA), was signed
into law. The ADA is a comprehensive and complex
law covering a wide scope of disability issues,
including employment discrimination, discrimination
in public accommodations and private service
establishments, and discrimination in transportation
and communication access. The ADA broadens the
range of accessibility modifications that must be made
to accommodate persons with disabilities. In addition
to dealing with mobility impairments, such as
wheelchair access, the ADA addresses communicative
disabilities, such as vision, hearing and speech
impairments.

Title ITI of the ADA deals specifically with providing
access to persons with disabilities in private buildings.
Final rules establishing standards and procedures for
implementation of Title ITI and accessibility guidelines
for the ADA were published on July 26, 1991, and
will take effect on January 26, 1992. The Title III
guidelines for building construction and operation, in
effect, serve as a form of building code. As such,
Title III will have a significant impact upon persons
who own, operate, lease and manage buildings.
Because many of the accessibility requirements
imposed by the ADA will take effect on January 26,
1992, it is imperative that owners, operators and
tenants of buildings develop an understanding of the
ADA and a strategy for compliance.

Generally, the ADA requires that certain modifications
be made to certain types of existing buildings to bring
them into compliance with the ADA, and also
imposes design requirements upon new construction
and certain types of alterations or renovations.

EXISTING BUILDINGS

Whether an existing building must be modified to
comply with the ADA depends upon whether the
building is a "public accommodation” or a
"commercial facility." A public accommodation is a
facility whose operations affect commerce, such as a
place of lodging, eating establishment, auditorium, or
service facility. A commercial facility is a facility

intended for a private business and its employees.
Many buildings, which may appear at first glance to
be commercial facilities, such as buildings housing
offices of accountants or lawyers, places of education,
insurance offices and medical offices, are classified as
public accommodations under the ADA. Thus, the
public accommodation category includes at least a part

of many traditiona! office tuildings.

An existing public accommodation must implement
programs to provide auxiliary aids and services and to
remove architectural and communicative barriers that
impede access for persons with disabilities, In
contrast, the requirement to provide auxiliary aids and
services and to remove barriers under Title Il does
not apply to commercial facilities. A commercial
facility need only provide ‘“reasonable
accommodations” for employees with disabilities
under Title I of the ADA.

The requirements for installation of auxiliary aids and
services and removal of architectural and
communicative barriers in public accommodations are
extensive. They range from providing assistive
listening devices and braille lettering, to providing
accessible ramps, parking and seating arrangements,
widening doors and repositioning shelves and
telephones. Alternatives to these technical
requirements may be allowed in some instances -
depending upen the nature and cost of the work
required, available financial resources, and overall
benefits. A determination of the extent of the work
required in a particular building will depend upon a
site specific analysis and consideration of the burdens
associated with full compliance. Costs may be
allocated between a landlord and tenant depending
upon the work required and the provisions of a
particular lease.

In order to establish a record of good faith efforts
toward compliance with the ADA, the Justice
Department recommends conducting a building survey
to assess accessibility problems, consulting with
groups representing persons with disabilitdes, and
putting into effect an ongoing ADA compliance plan
before January 26, 1992.



NEW CONSTRUCTION

The ADA makes no distinction between public
accommodations and commercial facilities for new
construction. New buildings for which a building
permit is issued after January 26, 1992, and a
certificate of occupancy is issued after January
26, 1993, must comply with the ADA technical
requirements.  Very restrictive exemptions are
available under the ADA if full compliance is
technically infeasible, however, the presumption under
the ADA is that new construction will be able to
satisfy the technical access requirements. In those
circumstances where an exemption is invoked,
accessibility, to the extent possible, is nonetheless
~ required.

RENOVATIONS AND ALTERATIONS

Both public accommodations and commercial facilities
must comply with the ADA requirements applicable
to renovations and alterations. Buildings that wiil
undergo renovations or alterations after January 26,
1992 need to comply with the ADA requirements in
the area renovated or altered. The entire building
need not be brought into compliance. If the renovated
areas are considered "primary function areas” (areas
where the major activities occur within a building),
however, additional access improvements may be
required along the "path of travel" to the renovated
area (e.g., hallways leading to a renovated cafeteria,
bank lobby or service counter). Cost and technical
considerations for renovations and alterations may
permit alternative access improvements if compliance
would be technically infeasible or disproportionately
expensive.

Building owners, occupants and tenants planning to
undertake renovations or alterations after January 26.
1992, should carefully consider the ADA requirements
in their construction plans.

SPECIAL REQUIREMENTS

The ADA imposes additional technical requirements
for specific types of facilities, including restaurants
and cafeterias; medical care, business and mercantile
facilities; libraries; and transient lodging facilities.

EXEMPTIONS

There are a limited number of exemptions under the
ADA. Private clubs, religious organizations and
multi-family dwellings are not covered by the ADA.

PENALTIES AND CREDITS

Because the ADA is a civil rights act, enforcement
will not be conducted through state and local building
code enforcement agencies. Enforcement will be by
private litigants and the Justice Department, who may
bring civil actions seeking injunctive relief, civil
penalties (up to $50,000 for the first violation and
$100,000 for subsequent violations) and damages.

The Intermal Revenue Code provides some tax
incentives associated with ADA access improvements.
A deduction of up to $15,000 per year of certain costs
of compliance is allowed, and certain small businesses -
are entitled to a limited tax credit for qualifying
compliance costs.

OTHER PROVISIONS OF THE ADA

In addition to Title III, there are three other major
titles in the ADA dealing with rights of persons with
disabilities.  Title I provides protection against.
discrimination of disabled persons by employers and
requires that reasonable accommodations be made for
disabled employees. Our Labor & Employment Law
Group is preparing an in-depth analysis of Title I
which will be available for our clients and other
friends shortly. Title II prohibits discrimination by
state and local governments against disabled persons
and provides for improved accessibility in public
transportation. Title IV requires telecommunication
service companies to provide relay services to assist
persons with communication disabilities.

CONCLUSION

To comply with ADA requirements and reduce the
risk of litigation, owners, operators and tenants should
consult with legal counsel, architects, and gther
qualified consultants to learn more about how the
ADA affects them. Owners, operators and tenants of
existing places of public accommodation should
promptly survey their buildings for compliance, and
implement ADA compliance plans. For those who are
involved in new construction or building alterations,
construction plans should be prepared carefully to
address ADA technical requirements.

Prepared by
James M. Whalen - Catherine Brienza - Mark A. Kablack

PALMER & DODGE
One Beacon Street
Boston, Massachusetts 02108
(617) 573-0100

Copyright © 1991 Palmer & Dodge
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xctiont 8440a thereof ‘
s) as section 844Gb. AMERICANS WITH DISABILITIES ACT OF 1990
3 for chapter &4 of
ag the item relating 3 For Legisictive Hisiory of Act. see p. 267,
owins” R
(o An Act fo establish e ciear and camprenentsive prohibitian of dit:rMaunatian 9o :he bosis of
disability.
% Be it enacted bv the Sencte anc House of Aepresentatives of the
eY. United States of Americc 1n Corngress cssembied, Amernic N
E Disac:iities Azt
- SECTION 1. SHORT TITLE: TABLZ QF CONTENTS.
(a) SrorT Titie.—This Ac: may be zited as the “Americans witn
Disabilities Act of 18807, .
- (b) TaBLE of CONTENTS.—The tabie of zontents is as :cllows:
. Short title: 1abie of contants,
Findings and surposes.
. Definitions.
TITLE L TMPLOVMENT
Sec. 101. Definitions.
2. Discniminaticn.
! 103. Defenses. .
- REIE Sec. 104, Illegai use of érugs =n1d aleshei
: 3 § Sec. 105. Posting nouces.
2Sec. 106. Reguiations.
. Enforcement.
& Sec. 104. Effecuve oate. .
TITLE N—-PUBLIC SERVICES
Subtitie A~—Frenubition Aca:nst Discnimunaticn and Other Gereraiiv azphinatie i
Provisions 3
- 20). Definition. . "
: See. 202 Discrimunatica. ;
03. Enforcement. N
. Reguiations. : :
<. 205. Effective cate.
B . LA Cod
btitle B—Actions Argiicabie to Pubjic Transporatien Presnded av Pubiiz Entities i
. Tangifnrad THeee mingonmy - .
. e e < S . . oy et e PR - - . . .. - L iiw -— .
fn‘l’ 1t—PUBLIC TRANSPORTATION UTHER [HAN 3Y AURCRAFT 0% CERTAIN RAIL
e ) UPERATIONS
- 2. Definitions. Sy
-222. Public entties operating fixed route systems. .
. Paratransit as a complement w0 fixed route service.
- Public entity operating 3 demand ressonstve svsiem. S
vl T'empcrary reilef wnere lifts are unavauabie. 137
/ -228. New facilities. Lia
s ‘. Alterations of existing facilities. ) N
1 ~8. Public transportation programs and activities in existing ‘aniities ana cne \e
T PN car per train ruie. }.
y =vd Regulations. e
Sy -Z80. Interim accessibiiity recuirements. b]
€ L Effect:ve date.
f PART I PUBLIC TRANSPORTATION BY INTFRCTTY AND COMMUTIN RAIL
3 Civil Seracet . ‘U1, Definitions.

242 Ntercity ana commuter raal acticns consideree dison
- Coniormance of accessibiiity swnaarcs.

104 STAT. 327
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SEC. 2. FINDINGS AND PURPOSES.
(a) FinpINGs.—The Congress finds ma'-

. 244. Reguistions.

. 246. Effective date.
TITLE IN—-PUBLIC ACCOMMODATIONS AND SERVICES OPZRATED By

.
LAWS OF 101st CONG.—2nd SESS. July 25
243. Intenm accessipility requirements.

PRIVATE ENTITIES

301. Definitions. ]

302. Prohibition of discrircination by public accommodations.

303. New construction and alterations in pudlic atcemmodations and commep.
cial facdities. ¥,

304. Prohibition of discrimmination in speciiied pubiic transporiation s«mruz
provided by prnivate entities.

305. Study.

306. Regulations.

307. Exemptions ior prvate clubs and reiigious organuzations.

308. Enforcement.

30¢. Examinations and courses.

310. Effective cate.

TITLE [V—TELECOMMUNICATIONS
401. Teleccmmunications reiay serices for hearing-impaired 2nd speech.im. 3
‘ndividrais _
Lroni A ol Wiblic )i e ot nouncementsa~ <. . . 0« =
TITLE V—-MISCELLANEQOUS PROVISIONS

331. Construstion.

502. State immiunity.

503. Prohibition against retaliation and coercion.

504, Regulauons by the Architecturaj and Transpcriation Barrers Compiiancs
Boara. .

30S. Attorney's fees,

506. Technical assictance.

507. Federaj snicerness areas.

308. Transvestites.

508. Coverage of Congress and the agencies of the iemisiative dranch

510. Illegal use of drugs.

511. Defunitions.

5312, Amendments o the Rehabilitation Act.

513. Alternative means of dispute resoiution.

314. Severabpiiity,

o

PP
PP oV E 34

(1) sorme 43,000,000 Americans have one or more physical or,
mental disabilities, and this number is increasing as the popu-:
lation as a whole is growing older; “

(2} h.swncavy, society nas tended 0 isolate and segregate
individuais with disabilities. and, despite some improvements,
such forms of discrimination azamst individuals with disabil
ities continue to he a serious and pervasive social problem;

(3) discrimination against indiv 1duals with disabilities persists™
in such critical areas as empioyment, housing, public accom- %
modations, education, transportation. communication, recres:
ation, institutionalization, health services, voting, and access t0
public services; -

(4) unlike individuals who have experienced discrisnination on
the basis of race, color, sex. nationai origin, religion. or 286
individuais who have experienced discrimination on the basis ©
disability nave often had no legal recourse to redress such“
discrimination; o

(5) individuais with disabilities continually encounter various
forms of discrimination, including outright intentional exclu
sion, the discriminatory efiects of architectural, “'3nspurtatloﬂn
and comnunication tarriers, overprotective ruies and pol‘Cles'

104 STAT. 328
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failure to make modifications to existing facilities and prac:ices,
exciusionary qualification standards and criteria. segrezation,
and reiegation to lesser services, programs, activities, tenefits,
)oos or other opportunities;
.6) census data. national polls, and other studies have cocu-
- mented that peopie with disabilities, as a group, occuzy an
 inferior status in our society, and are severely disadvar:aged
soc‘aJI) vocationally, economically, and educationaiiy;
7V individuals with disabijities are a discrete and insular
mmom) who have been faced with restrictions and limitations,
subjected to a history of purposeful unequal treatment. and
reiegated to a position of political powerlessness in our society,
based on characteristics that are bevond the control of such
individuals and resuiting from stereotypic assumptions not o
truiv indicative of the individual ability of such individuais 0 !
participate in. and contribute to, saciety; i
(§) the Nation's proper goals regarding individuals with i
disabilities are to assure equality of opportunity, fuil participa- R
tion. independent living. and economic self-suificiency fer such
“individuals; and
(3 the continuing existence of unfair and unnecessary
1 C @i discrimination and prejudice denies people with disabilities the
~ Sarriers Compunaca ; opoortumty to compete on an equal basis and 'o Dursue those
opportunities for which our free society is justifiadly famous. :
" and costs the United States billions of dollars in unnecessary S
expenses resuiting from dependency and nonproductvity. s
(b) Puzpose.~It is the purpose of this Act— 2
'_ _{lito provide a clear and comprehensive national mandate 'cr
the eiimination of discrimination against individuais wit
disamhnes*
i2! 0 pravide clear. sirong, consistent. enforceadie stancards
aca'ecsmg discrimiration against individuals wiih disabilizies:
i3) to ensure that the Federal Goverament plays a central rele
" in enforcing the standards estabiished in this Act on benalf of
.. incividuals with disabilities; and
{4) to invoke the sweep of congressional authority
the power to enforce the fourteenth amendment and t

- ‘cauons and commee.
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As used in this Act:
{1) AUXILIARY AIDS AND SERVICES.—The term “auxiliarv aids
&nd services” includes—

(A) quaiified interpreters or other effective metneds of
making aurally delivered materiais available to individuais
with hearing impairments;

{B) qualified readers. taped texts, or other effective
methods of making visually delivered materials available to
individuals with visual impairments:

C) acquisition or modification of equipment or cevices:
and

. D(D\ other sin%g'iar services and actions.
- =) DisaBmarty.—The term '‘disapility” means. with respect 10
‘es anq pox-czes\ S an individuaj— / .

Ziscrimination o
reiigion. or 8g¢
cn on the basis ©
:0 redress SU

-mcounter vario
~zentional exciug
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(A) a physical or mental impairment that substantial]y )
limits one or more of the major life activities of such
individual;
(B) a record of such an impairment; or
{C) being regarded as having such an impairment.

{3) StaTe.—The term ‘“State” means each of thé severa]
States, the District of Columbia, the Commonwealth of Puerio 1
Rico, Guam, American Samoa, the Virgin Islands, the Trust .
Territory of the Pacific Islands, and the Commonwealth of the
Northern Mariana Islands.

TITLE I—EMPLOYMENT

42 USC 1211 SEC. 101. DEFINITJONS.

As used in this title:
(1) Commission.—The term “Comrission” means the Equal
e —._ _Emplevment, Opportugity Commission established.by._secticar- - 5
TR I T05of he Cavibilighits Act of 1084 (42 U.S.C. 2000e-3i " T T TS

(2) Coveren ENTITY.—The term ‘‘covered entity” means an
employer, employment agency, labor organization, or joint
labor-management committee,

(3) DirECT THREAT.—The term ‘direct threat’’ means a signifi-
cant risk to the health or safety of others that cannot be
eliminated by reasonable accommecdation.

(4) EMpLovyEe.—The term “employee’” means an individual
employed by an empioyer.

(5) EMPLOYER.— : :

(A) IN GENERAL —The term “employer” means a person
engaged in an industry affecting commerce who has 13 or
more employees for each working day in each of 20 or more
calendar weeks in the current or preceding calendar year,
and any agent of such person, except that, for two years
following the effective dete of this title. an empioyer means
a person engaged in an industry affecting commerce wno
has 25 or more employees for each working dayv in each of
20 or more calendar weeks in the current or preceding year,
and anv agent of such person.

(B) ExcerrioNs.—The term ‘‘employver”’ does not in-
clude—

(i) the United States, a corporation whelly owned by
the government of the United States, or an Indian
tribe; or

(ii) a bona fide privaté membership club (other than a
labor organization) that is exempt from taxation under
section 301(c) of the Internal Revenue Code of 1986.

(6) ILLEGAL USE OF DRUGS.—

(A) IN GENERAL.~—The term “illegal use of drugs” mneans
the use of drugs, the possession or distribution of which is-
unlawful under the Controlied Substances Act (21 U.S.C.
812). Such term does not include the use of a drug taken
under supervision by a licensed health care professional, or
other uses authorized by the Controlled Substances Act or
other provisions of Federal law. .

(B) Drucs.—The term "drug” means a controlled sub- =
stance, as defined in scheduies I through V of section 202 of NS  advar
the Controlled Substances Act. r

104 STAT. 330
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(7) Persow, erc.—The terms “‘person”, i
emplovment agency’', “commerce”’, and "industry affecting
commerce”, shall have the same meaning given such terms in

section 701 of the Civil Rights Act of 1964 (42 U.S.C. 2000e..
(8) QUALIFIED INDIVIDUAL WITH A DISABILITY.—The term

at.
ne severa] “qualified individual with a disability” means an individuai
1 of Puerg 8 with a disability who, with or without reasonable accommoda- i
the Trust 2 tion. can perforra the essential. functions of the empiovment ] i
aith of the position that such individual hoids or desires. For the purposes oo
of this title, consideration shall be given to the empiover's !
judgment as to what functions of a job are essential, and if an
employer has prepared a written description before advertising
or nterviewing applicants for the job, this description shail be
considered evidence of the essential functions of the job.
(9 REASQSABLE ACCOMMODATION, —The term ‘“reasonable
accommodatu
the Equal

oy section

Tieans an

or joint Tc:mon o egquipment or devices. appropriate agjustment or

: TTodTS: jone, training materxa@_or Dol-
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ules. reassignment to a vacant position. acouisition or madi-

accesSiple 10 and usa

Tesiructuring, part-uime or moained work scned-
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(10

an acco LOn would imDos adue narosnip Cnode—

Tovered enuty, factors to be considered inciuce=—

{A) Inv GENERAL.—The term
aCt)On recumn

(B?’.
(B) FACTORS TO BE CONSIDERED.—In determining whether

NDUE HARDSHIP.—

“undue hardship” means an

in

Light of the faciors set forth in subvaragrapn

" the imract oitherwize « SUSKARCCOLTIDAATOn: upPoN Ahesae e T

1) the rnature and ccst of the accommodation needed
under tnis Act~
(11) ihe overail financial resources of the faciiity cr
facilities invoived in the provision of the reasonabdie
accommocation; the number of persons empioyed at
such faciiity; the effect on expenses and resources, or

operation of the facility;

(iii) the overall financial ‘resources of the covered
entity: the overall size of the business of a covered
entity with respect to the number of its emplovees: the

her thana- |
tion under - number, type, and location of its facilities: and
e of 1986. (iv) the type of operation or operations of the covered

.. entity, including the composition, structure, and func- .
gs’ means . tions of the workforce of such entity; the geozrapmc -
°f which is separateness, administrative, or fiscal relationsnip of
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_SEC 102. DISCRIMINATION.

.{a) GENErAL Ruis

8 aualjfied individnai with a _di

“JUch ingiviguai
8dvancement.

the facility or facilities in question to the covered
entity.
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apiiity pecause of tne disapiiitv cf
rocedures. the nimn

2mpiovee compen-

reg 10b appiicatio
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sation. job training, and other terms, ccnditions, and privi.
leges of emplcyment.

(b) CONSTRUCTION.—AS used in subsection (an the term “discrimi.
nate” includes—

(1) limiting, scgregating, or classifving a job appiican: or
emplovee in a way tnat adverseiy affects the opportunities or
status of such appucam or empioyvee pecause of the di amlm of
such appiicant or empioyee:

(2) parucipating in a contractual or other arrangement or
relationship that has the effect of subjeciing a covered entity'y
qualified appiicant or employee with a disadility 10 the aJs:r:mx~
nation pronibited by this title tsuch reiationsnip includes a
relationsnip with an empioyment or reierral agency, labor
union, an organization providing iringe benefits to an emalm ee
of the covered entity, or an organization providing training and

apprenticeship programsy,
(3) utiiizing standards, criteria, or merhods of admin-

o e i Liree ':U.k i Taas -
e . NIN e
-

LA) that ha»e {He effec. ui discrimination on {ne-oazis oF
disability; or

(B) that perpetuate tne mscnmmauon of others who are
subject to common administrative control;

{4) excluding or otherwise denying equal jobs or benefits to a
qualified individual because of the known disability of an
individual with whem the gualified individual is knewn to have
a relationship or association:

(5XA) not making reasonable accommodations to_the known
physical or mentai limitations of an otherwice qualified individ-
ual with a disability who is an applicarnt or employee, uniess
such covered entity can demonstrate that the accommodation
would impose an undue nardship on the operation of the busi-
ness of such covered entity; or

(B) denving employment opportunities to a job applicant or

rioyee who 1s an otherwise gualified ingividual with a

1<amht), if such denial is based on the need of such covered

entity to make reasonable accommodation 10 the phveical or
mental impairments of the empiovee or applicant;

(6) using quaiification stanaards, employmenat tests or other
selection criteria that screen out or tend (o screen outl an
ingividual with a disability or a ciass of indiviguals with d:sabil-
ities unless the standard. test or other selection criteria. as used
by the covered entity, is shown to be job-reiated for the pesition
in question and is consistent with business necessity: and

(7) failing to seiect and administer tests concerning empioy-
ment in the mest effective manner to ensure that, when such
test is administered to a job applicant or emplovee who has a
disability that impairs sensory. manual, or soeakmg skille, such
test results accurately reflect the skills. aptitude, or whatever
other factor of such appiicant or empioyee that such test.
purports to measure, rather than reflecting the impaired sen-
sory, manual, or speaking skills of such enipioyee or applicant
({except where such skills are the factors that the test purports
to measure).

(¢) MEDICAL EXAMINATIONS AND INQUIRIES. —
) IN GENERAL.—The prohibition against discrimination as
referred to in subsection (a! shall include medical examinations
and 1nquiries.

104 STAT. 332
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(2) PREEMPLOYMENT.—

(A) PROHIBITED FEXAMINATION OR INQUIRY.—Except as pro-
vided in paragraph (3), a covered entityv shail not conduct a
medical examination or make inquiries of a job applicant as
to whether such apgplicant is an individual with a disability
or as to the nature or severity of such disability. .

(B) ACCEPTABLE INQUIRY.—A covered entity may make
preemployment inquiries into the ability of an appiicant to
perform job-related functions.

(3) EMPLOYMENT ENTRANCE EXAMINATION.—A covered entity
may require a medical examination after an offer of employ-
ment has been made to a job applicant and prior to the
commencement of the employment duties of such applicant, and
may cordition an offer of employment on the results of such
examination, if—

(A) all entering employees are subjected to such an exam-
ination regardless of disability;

(B} information obtained regarding the medical condition
or-history of the applicant is coilected and maintained on
separate forms and in separate medical files and is treated
as a confidential medical record, except that—

(i) supervisors and managers may be informed
regarding necessary restrictions on the work or cuties
of the employee and necessary accommodations;

" (i) first axd and safety personnel may be iniormed.
when appropriate, if the disability might require emer-
gency treatment; and _

(iii) government officials investigating compiiance
with this Act shall be provided relevant iniormation on
request; and

1C) the results of such examination are used oniy in
accordance with this title.

(4) EXAMINATION AND INQUIRY.—

A) PROHIBITED EXAMINATIONS AND INQUIRIES.—A covered
entity shall not require a medical examination and shail
not make inquiries of an employee as to whether such
employee is an individual with a disabiiity or as to the

. nature or severity of the disability, unless such examina-
syt Lo tionvop injuiry s <howniye Héjeosrefated- and -comsistent-. vz £ LTS
with business necessity. _

(B) ACCEPTABLE EXAMINATIONS AND INQUIRIES.—A covered
entity may conduct voluntary medical examinations,
including voluntary medical histories, which are part of an
emplovee health program available to employees at that
work site. A covered entity may make inquiries into the
ability of an employee to perform job-related functions.

{C) REQUIREMENT.—Information obtained under subpara-
graph (B) regarding the medical condition or history of any
employee are subject to the requirements of subparagrapns
{B) and (C) of paragraph (3).

SEC. 103. DEFENSES. sTURCIClL
(a) IN GENERAL.—It may be a defense to a charge of discrimination

Under this Act that an alleged appiication of quaiificaticn standards,

~ tests, or seiection criteria that screen out cr tend to screen out or
-Otherwise denv a job or benerit to an individual with a disability has

been shown to be job-related and consistent with business necessity,

104 STAT. 333
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(2) AppLicATIONS.—In any case in which an individual has an
infect:ous or communicable disease that is transmitted to others
through the handling of food, that is inciuded on the list
deveioped by the Secretary of Health and Human Services
under paragraph (1), and which cannot be eliminated by reason-
able accommodation, a covered entity may refuse 10 assign or
c?ntinue to assign such individual to a job invoiving food han-
dling.

(3) ConsTRUCTION.—Nothing ir this Act shall be construed to
preempt, modify, or amend any State, county, or local law.
ordinance, or regulation applicable to food handling which is
designed to protect the public heaith from individuals who pose
a significant risk to the health or safety of others, which cannot
be eliminated by reasonable accommodation, pursuant to the
list of infectious or communicable diseases and the modes of
. transmissability published by the Secretary of Heaith and
Human Services.
SEC. 104, ILLEGAL USE OF DRUGS AND ALCOHOL.

(a) QLALIFIED Inpivipuar WiTH A Disasmury. -—For purposes of
this title. the term “qualified individual with a disapility” shall not
include any emptm ee or applicant wno is currentiv emzaezrw in the
illegal use of drugs. when the covered entity acts on the basis of such
use.

104 STAT. 334
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Sec. 103 ) )
and such performance cannot be accomplished by reasonable (® .
accommodation, as required under this title. const:
(b) QUALIFICATION STANDARDS.—The term ‘“qualification stand- indivi
ards” may include a requirement that an individual shall not pose a ti
direct threat to the health or safety of other individuais in the ry
workplace. lc
3 (c) Reucious ENTITIES. —
(1) I ceneraL—This title shall not prohibit a religious is
. corperation. association, educational institution, or sociéty from
giving preference in employment to individuzls of a particular er
religion to perform work connected with the carrving cn by . exceD:
such corporation, association, educational institution. or society to adc
of its activities. but n¢
(2) RELIGIOUS TENETS REQUIREMENT.—Under this title, a - descr!
religious organization may require that all applicants and . e use ol
employees conform to the reiigious tenets of such organization. : ~r 3 (C) ~
- - T e T = T VATTST OFRNFECTIOU&ANN TOM M U NICABLE DiSEASES ~- R z
(1) IN GENERAL —The Secretary of Health and Human Serv. at
ices, not later than 6 months after the date of enactment of this
Act, shall— er
{A) review all infectious and communicable diseases we
which may be transmitted through handiing the food .
supply; L
(B) publish a list of infectious and communicable diseases A
which are transmitted through handling the food supply; .
(C) publish the methods by which such diseases are. er
. Public transmitted: and fo:
infermation. (D) widely disseminate such information regarding the i_
list of diseases and their modes of transmissability to the of
general pubhc :
Such list shall be updated annually. ar
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() Rures or CoNSTRUCTION.—Nothing in subsection (a) shall be
construed to exclude as a qualified individual with a disability an
individual who— ‘
(1) has successfully completed a supervised drug rehabilita-
tion program and is no longer engazing in the ilegal use of
drugs, or has otherwise been renabiiitated successtully and is no
longer engaging in such use;
{2) 1s participating in a supervised rehabilitation program and
is no longer engaging in such use: or
(3) is erroneously regarded as engaging in such use, but is not
engaging in such use;
except that it shall not be a violation of this Act for a covered entity
to adopt or administer reasonable policies or procedures. including
but not limited to drug testing, designed to ensure that an individual
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descriped in paragrapn (1) or 2) is no longer engaging in the illegal

use of drugs. . )
(c) AUTHORITY OF COVERED EXTITY.—A covered entity—

(1) may prohibit the illegal use of drugs and the use of alcohol
at the workplace by all emplovees;

(2) may require that emplovees shall not be under the influ-
ence of alcohol or be engaging in the illegal use of drugs at the
workplace;

(3) may require that employees behave in conformance with
the requirements established under the Drug-Free Workplace
Act of 1988 (41 1J.S.C. 701 et seq.);

(4) may hold an emvplovee who engages in the illegal use of
drugs or who is an alcoholic to the same quaiification standards
for employment or job performance and behavior that such
entity holds other employees, even if any unsatisiactory
performance or behavior is related to the drug use or alcoholism
of such employee; and

(3) may, wath respect to Federal reguiations regarding alcohol
and the illegal use of drugs, require that—

(A) emplovees comply with the standards established in
such reguiations of the Department of Defense, if the
employees of the covered entity are emploved in an indus-
try subject to such regulations, including complying with
regulations (if any) that apply to employmeat in sensitive
positions in such an industry, in the case of employees of

defined in the regulations of the Department of Defensej;

(B) emplovees comply with the standards established in
such regulations of the Nuclear Regulatory Commission. if
the employees of the covered entity are employed in an
industry subject to such regulations. including complying
with reguiations (if any) that apply to empioyment in sen-
sitive positions in such an industry, in the case of empioy-
ees of the covered entity who are employed in such
positions {(as defined in the regulations of the Nuclear
Regulatory Commission); and

{C) employees comply with the standards established in
such regulations of the Department of Transportation, if
the empiovees of the covered entity are empioyed in a
transportation industry subject to such regulations, inciud-
ing compiving with such regulations uf any) that apply to
employment in sensitive positions in such an industry, in
the case of empiovees of the covered entity who are

104 STAT. 335
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ec. 104

S employed in such positions (as defined in the regulations of
the Department of Transportation).

(d) Druc TESTING.~—

(1) IN GENERAL.—For purposes of this title. a test to determine

_the illegal use of drugs shall not be considered a medical
examination.

(2) ConsTrUCTION.—Nothing in this title shall be construed to
encourage, prohibit, or authorize the conducting of drug testing
for the illegal use of drugs by job applicants or employees or
making employment decisions based on such test results.

(e) TRANSPORTATION EMpLOYEES.—Nothing in this title shall be
construed to encourage, prohibit, restrict, or authorize the otherwise
lawful exercise by entities subject two the jurisdiction of the Depart.
ment of Transportation of authority to—

(1) test employees of such entities in, and applicants for,
positions involving safety-sensitive duties for the illegal use of

21T s vemes e drugy md'-fm:onmmn_mrmem by alconol; and |
(2) remove such persons who test pos:ive for llegai use oi’
drugs and on-duty impairment by alconsl pursvant to para-
g'raph)(l) from safety-sensitive duties in :mplementing subsec-
tion (¢).

{2 USC 12115, SEC. 105, POSTING NOTICES.

Every employer, employment agency, labor organization, or joint
labor-management committee coverea unde- this title shall post
notices in an accessible format to applicants, employees, and mem-
bers describing the applicable provisions of tais Act, in the manner
prescribed by section 711 of the Civil Rights Act of 1964 (42 U.S.C.

2000e-10).

SEC. 106. REGULATIONS.

Not later than 1 year after the date of enactment of this Act, the
Conamission shall issue regulations in an accessible format to carry
out this titie in accordance with suocnapter II of chapter 3 of title 3,
United States Code.

SEC. 107. ENFORCEMENT.

(a) PowERrs, REMEDIES, AND PROCEDURES.—The powers, remedies,
and procedures set forth in sections 703, 706, 707, 709, and 710 of the
Civil Rights Act of 1964 (42 U.S.C. 2000e-4. 2000e-3, 2000e-8,
2000e-8, and 2000e—9) shall be the powers, remedies, and procedures
this title provides to the Commission, to the Attorney General, or to
any person alleging discrimination on the basis of disability in
violation of any provision of this Act, or regulations promulgated
under section 106, concerning employment.

(b) CooRDINATION.—The agencies with enforcement authority for
actions which allege employment discrimination under this title and
under the Rehabilitation Act of 1973 shall develop procedures to
ensure that administrative complaints filed under this title and
under the Rehabilitation Act of 1373 are dealt with in a manner
that avoids duplication of effort and prevents imposition of
inconsistent or conflicting standards for the same requirements

Reguiations. under this title and the Rehabilitation Act of 1973. The Commission,
the Attorney General, and the Office .of Federal Contract Compli-
ance Programs shall establish such coordinating mechanisms (simi-
lar to provisions contained in the joint regulations promuigated by
the Commission and the Attorney Generai at part 42 of title 2% ana

104 STAT. 336
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part 1691 of title 29, Code of Federal Regulations. and the Memoran-
dum of Understanding between the Commission and the Office of
Federal Contract Compliance Prcgrams dated January 16, 1981 (46
Fed. Reg. 7435, January 23, 1881% in regulations implementing this
title and Rehabilitation Act of 1973 not later than 18 months arter
the date of enactment of this Act.

SEC. 108. EFFECTIVE DATE.

This title shall become effective 24 months after the date of
enactment.

regulations of

. to determine
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TITLE II—-PUBLIC SERVICES

Subtitle A—Prohibition Against Discrimina-
tion and Other Generally Applicable Provi-
sions

1ppiicants for,
2 iiegal use of

- illegal use of
;yant to para-
2nting subsec- SEC 201. DEFINITION.
As used in this ti le:
(1) PusLic Er 1TY.—The term “public entity” means—
{A)any :ate or locai government;

:ation, or joint (B} 23y lepartment. agency. special purpose district, or

::le shall post other i~st umentality of a State or States or local govern-
2es, and mem- ment; : ~d

_;_:‘".el;nanner (C)tf : ! ational Raiiroad Passenger Corporation, and any
254 {42 US.C. commu 2r authority (as defired in section 103(8) of the Rail

Passenger Service Act).

(2) QUAL'FIED INDIVIDUAL WITH A DISABILITY.—The term
“qualified -dividual with a disability” means an individual
with a disa: .lity who, with or witheut reasonable modifications
to rules. p.liicies, or practices. the removai of architectural,
communica::on, or transporiation barriers. or the provision of
auxiliary z:ds and services. meets the essential eligibility
requireme=n:s for the receipt of services or the participation in
programs :>r activities provided by a public entity.

SEC. 202. DISCRIMINATION.

Subject to :he provisions of this title. no quaiified individual with
a8 disability shall. by reason ¢f such disability, be exciuded from
participation in or pe denied the tenefirs of the sorvices, programs,

\\

his Act, the
t 0 carry
of title 3,

‘are, remedies,
znd T.J of the
Je<3. 2000e-0,
=4 procedures
General, or to
" disunilMme jésis
3 promuigated -

any such entity.

SEC. 203. ENFORCEMENT.

The remedies, procedures, and rights set forth in section 505 of the
Rehabilitation Act of 1973 (29 U.S.C. 784a) shail be the remedies.
Procedures, and rights this title provides to anyv person alleging
discrimination on the basis of disability in vioiation of secticn 20Z.

i 'SEC. 204. REGULATIONS.

.. (@) In GexeraL.—Not later than 1 year after the date of enact-
ment of this Act. the Attorney General shall promulgate regulations
- 1N an accessible format that impiement this subtitle. Such regula-
tions shall not inciude any matter within the scope of the authority
of the Secretary of Transportation under section 223, 229, or 244.

. authority for
- this title and
srocedures to
this title and

in a manner
‘mposition of
requirements
2 Commission,
~tract Compli-
zanisms (simi-
-muigated by
s title 2% and

104 STAT. 237

P.L. 101-336
Sec. 204

¥
P
tn
L]

RIS 2 8F-3csiTities Of . publiC-entiy. 2r U8 & [ AlEd Ha st iNTRAHON Oy L~ e

2 USC

“ncan

R

Ao
12138

(5 SU,

g
:
{

o
{

A
}

]

¥

)

o T S St I

L
1TV
- L

.

AR AN W

AT
¥

"RAE At

L
i
{

AT L
AR LGS

i

e
e
N}

W

o




P.L. 101-336 LAWS OF 101st CONG.—2nd SESS. July 25 O July :
38 L

Sec. 204
(b) RELATIONSHIP TO OTHER REGULATIONS.—Except for “program
accessibility, existing facilities”, and ‘‘communications’’, reguiations t-
under subsection (a) shall be consistent with this Act and with the <
coordination regulations under part 41 of title 28, Code of Federa] e
Regulations (as promulgated by the Department of Heaith, Edu.
cation, and Welfare on January 13, 1978), applicable to recipients of 1
Federal financial assistance under section 304 of the Rehabiiitation #
Act of 1973 (29 U.S.C. 794). With respect to “‘prograin accessibility, ~ SEC.C
exicting facilities”, and "communications’’, such regulations shall be (2)
consistent with regulations and analysis as in part 39 of title 28 of ] ‘d‘=;"'-
the Code of Federal Regulations, appiicable to federally conducted R ' ;’zr‘u
activities under such section 504. " whicr
(¢) STANDARDS.—Regulations under subsection (a) shall include a new
standards applicable to facilities and venicles covered by this sub- venic
title, other than facilities, stations, rail passenger cars. and vehicles arcr
covered by subtitle B. Such standards shall be consistent with the date ¢
minirnum guidelines and requirements issued by the Architectural is no"
and Transportation Barriers Compliance Board in accordance with , ities.
section 504(a) of this Act. e A
e sT 1 SENSS RIS OSSN Cae ST TS L a0 e s e TN e R 2T
2UsC 12131 SEC. 205. EFFECTIVE DATE. tion
note. (a) GENERAL RuLE.—Except as provided in subsection (b), this ?g%‘éc
Z(ﬁ / subtitle shall become effective 18 months after the date of enact. B syste:
ment of this Act. ; tive ¢
: (b) ExcerrioN.—Section 204 shall become effective on tae date of unles
P( 7 enactment of this Act. T chase
q . - . ) ZARINES ¢ acces:
q Subtitle B-—Actions Applicable to Public 3 g indiv.
_~ Transportation Provided by Public Entities -
Considered Discriminatory s
_ ] {
PART I—PUBLIC TRANSPORTATION OTHER THAN <
BY AIRCRAFT OR CERTAIN RAIL OPERATIONS
<2 USC 12141, SEC. 221. DEFINITIONS. X
As used in this part: : .
(1) DEMAND RESPONSIVE SYSTEM.—The term ‘‘demanc respon- 35 :
sive system” means any system of providing designated public
transportation which is not a fixed route system.
(2) DESIGNATED PUBLIC TRANSPORTATION.—The term '‘des-
ignated public transportation” means transportation (other
than public school transportation) by bus, rail, or any other
conveyance (other than transportatrion by aircraft or intercity
or commuter rail transportation (as defined in secrion 241)) that -

provides the general public with general or special service
(including charter service) on a regular and continuing basis.

(3) Fixep RoUTE sYSTEM.—The term “fixed route system”
means a svstem of providing designated public transportation
on which a vehicle is operated along a prescribed route accord-
ing to a fixed schedule.

{4) OPERATES.—The term "‘operates”, as used with respect to a
fixed route system or demand responsive system, includes oper-
ation of such system by a person under a contractual or other
arrangement or reiationship with a public entity.

104 STAT. 338




s. July 26
ent for “program -’ ;
:ons’’, regulations .

Act and with the

. Code of Federa}-

. of Heaith, Edu.
‘ie to recipients of
~e Rehabilitation

ram accessibility,

zulavions shall be
= 39 of title 28 of
terally conducted

a) shall include
-ered by this sub-
-ars, and vehicles
:nsistent with the
the Architectural
- accercance with

.osection (b), this
~e date oI enact

ve on rae date of

Public
hlic Entities

JTHER THAN
>ERATIONS

‘Zemand respon-
Zesignatea pubdilc

-

ThE e S dpiray

-

iTortation {other -

‘x or any other
raft or. 'mercxty
section 241) that
- saecxal service
:ontinuing basis.
I route system
.z transportation
~2d route accord-

with respect to 8
T. inciuces oper-
-ractuai or other

July 26 AMERICANS WITH DISABILITIES ACT

{3) PUBLIC SCHOOL TRANSPORTATION.—The term “'public school

transpertation”’ means transportation by schoolbus vehicles of

schoolchildren, perscnnel. and equipment to and frcm a public
elementary or secondary school and school- relaLed activities.
(6) SEcRETARY.—The term "Secretary’” means tne Secretary of

Transportation.
SEC. 222, PUBLIC ENTITIES OPERATING FIXED ROUTE SYSTEMS.

(a) PURCHASE aND LEASE OF New VEHIcLES.~It shall be considered
discrimination for purposes of section 202 of this Act and section 304
of the Rehabilitation Act of 1973 (29 U.S.C. 794) for a public entity
which operates a fixed route system to purchase or lease a new bus.
a new rapid rail vehicle, a new light rail vehicle, or any other new
vehicle to be used on such system. if the solicitation for such
purchase or Jease is made after the 30th day following the effective
date of this subsecticn and if such bus, rail vehicle, or other vehicie
is not readily accessible to and usable by individuals with disabil-
ities, including individuals who use wheelchairs.

(b) PUrcHASE AND LEASE OF Usep VEeRicLES.—Subject to subsec-
tion (cX1), it shall be considered discrimination for purposes of
section 202 of this Act and section 504 of the Rehabilitation Act of
1973 (29 U.S.C. 794) for a public entity which operates a fixed route
system to purchase or lease, after the 30th day following the effec-
tive date of this subsection. a used vehicle for use on such system
unless such entity makes demonstrated good faith efforts to pur-
chase or lease a used vehicle for use on such svstem that is readily
accessible 1o and usable by individuals with disabilities, inciuding
individuals who use wheelchairs.

(¢) REMANUFACTURED VEHICLES. —

- (1) GENSRAL RULE.—Except as provided in paragraph (2. it
shall be considered discrimination for purposes of section 202 of
this Act and section 504 of the Rehabilitation Act of 1973 129
U.S.C. 794) for a public entity which operates a fixed route
system—

(A) to remanufacture a vehicle for use on such svstem so

as to extend its usable life for 5 vears or mecre., which

remanufacture begins tor for which the solicitation is mage)
after the 30th day following the effective date of this subsec-
tion: or

(B) to purchase or lease for use on such system a remanu-

factured vehicle which has been remanufactured so as to
tRase or °

- extend its usablelife for-3 vears ¢f ore, which Ba?
lease occurs after such 30th day and during the period in
which the usable life is extended;

unless, after remanufacture, the vehicle is. to the maximum

extent feasible, readily accessible to and usable by individuals

with disabilities, including individuals who use wheeichairs.
(2} EXCEPTION FOR HISTORIC VEHICLES.—

{A) GENERAL RULE.—If a public entity operates a fixed
route system any segment of which is included on the
National Register of Historic Places and if making a vehicle
of historic character to be used solely on such segment
readily accessible to and usable by individuals with disabil-
ities would significantly alter the historic character of such
vehicle, the public entity only has to make (or to purchase
or lease a remanufactured venicie with) those mocifications
which are necessary to meet the reguirements of paragrapn
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(1) and which do not significantly alter the histerie char.
acter of such vehicle.

{B) VEHICLES OF HISTORIC CHARACTER DEFINED BY REGULA-
T1oNs.—For purposes of this paragraph and section 224tb, a
vehicle of historic character shali be defined by the regula.
tions issued by the Secretary to carry out this subsection.

SEC. 223. PARATRANSIT AS A ('O\!PLE“E\'T TO FIXED ROUTE :ER\'I(‘E

poqes of section ”0’ of This NCTana Section 504 of The Renamh ation
Act of 1973 (28 U.8.C. 794) fur a public entity which operates a fixed
route system (other than a system which provides solelv commuter
bus service) to fail to pronde with respect to the operations of its
fixed route system, in accordance with this section. paratransit and
other special transportation services to individuals with disabilities,
including mmvxduals who use wheeichairs, that are sufficient to
_Drovide to sucn individuals a level of service (1! which is compurable

ndi nduais without msabxht:es using such system: or (2} in the cz3#
of response time, which is comparable, to- ‘the extent practxcaole to
the level of designated pubiic transportation services pruvided to
individuals without disabilities using such sysiem.

(b} IssuaNce oF REGULATIONS.—Not later than 1 vear siter the
cffective date of this subsection, the Secretarv shali issue final
regulations to carry out this section.

{¢) REQUIRED CONTENTS OF REGULATIONS.—

(1) ELIGIBLE RFCITIENTS OF 3ERVICE.—The regulztions issued
under this section shall require each public entity which oper-
ates 2 fixed route system to provide the paratransit anc other
special transportation services required under this section—

(AX1) to any individual with a disability who is unable. as
a result of a chysical or mental impairment tinciuding a
vision impairment) and without the assistance of another
inaividual (except an operafor of a wheeichair lift or other
boarding assistance device), to board, ride, or disemuark
from any vehicle on the svstem which is readily acces:idle
to and usable by individuais with disabiiities:

(11) to any individual with a disaktility who needs th
assistance of a wheelchair lift or other boarding assizrance
device (and is able with such assistance’ to board. ride. arnd
disembpark from anyv vehicle which is readilyv accessible to
and usable by individuals with disabilities if the individual
wants to travel on a route on the svstem during the hours
of operation of the system at a time tor within a reasonable
period of such time) when such a vehicle is not being used
to ‘frovxde designated public transportation on the route;
an

(iii) to any individual with a disability who has a speciiic
impairment-reiated condition which prevents such individ-
val from iraveling to a boarding location or frem a dis-
emparking location on such system;

(B} to one other individual accompanving the individual

th the disability: and

10) to other individuals, 1n addition to the one inéi\idual
described in subparagraoh (Bl accompanying the indiv iqual
with a disability provided that space jor these addirional
individuais s avaiiabie on the paratransit venicie carrving
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July 26 AMERICANS WITH DISABILITIES ACT
the individual with a disability and that the transpor:ation
of such additional individuals will not result in a denial of
service to individuals with disabilities.
For purposes of ciauses (i) and (ii) of sudparagraph (A), bcarding
or disembarking from a vehicle does not include travel to the
boarding location or from the disembarking location.

(2) SERVICE AREA.—The regulations issued under this section
shall require the provision of paratransit and special transper-
tation services required under this section in the service area of
each public entity which operates a fixed route system. other
than any portion of the service area in which the public entity
solelv provides commuter bus service.

(3) SERVICE CRITERIA.—Subject to paragraphs (1) and (2), the

" regulations issued under this section shall establish minimum

service criteria for determining the level of services to be
required under this section.

4 U\'DUE FINANCIAL BURDEN LIMITATION.—The reguiations
issued under this section shall provide that. if the public entity
is able to demonstrate to the satisfaction of the Secretary that
the provision of paratransit and other special transportation
services otherwise required under this section would impose an
undue financial burden on the public entity, the public entity,
notwithstanding any other provision of this section (other than
paragraph (3)), shall only be required to provide such services to
the extent that providing such services would not impose such a
burden. i

(5) ApprrioNaL sERvices.—The regulations issued under this
section shall estabiish circumstances under which the Secretary
may require a public entity to provide. notwithsiandiny para-
graph (4}, paratransit and other special transportation services
under this section bevond the levei of paratransit and other
special transportation services whicnh wouid otherwise be re-
quired under paragraph (4).

(6) PuBLIC PARTICIPATION.—The reguiations issued under this
section shall require that each pubiic entity which operates a
fixed route system hold a pubiic nearirng, provide an oppor-
tunity for public comment. and consuit with individuais with
disabilities in preparing its pian under paragraph (7).

{1) Prans.—The regulauons issued under this section shall
require that each public entm' whizh operates a_fixed route

PE i SR LT
(A) within 18 months after the effective date of this
subsection, submit to the Secretary, and commence im-
plementation of, a plan for providing paratransit and other
special transportation services which meets the require-
ments of this section; and
{B) on an annual basis thereafter. submit to the Sec-
retary, and commence impiementation of, a plan for provid-
ing such services.
(8) PROVISION OF SERVICES BY OTHERS.— The regulations issued

" under this section shali—

(A) require that a public entity submitting a plan to the

. Secretary under this section identify in the pian any person

or other pubiic entity which is providing a paratransit or

other special transportation service for individuais with

dlsdamlmes in the service area to wnich the pian aopiies;
an
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Sec. 223 {Bs provide that the public entity submitting the plan , July 28
does not have to provide under the plan such service for | - by ind
individuals with disabilities. B . “necic
(9) OTHER PROVISIONS.—The reguiations issued under this sec- S V_‘ides a
tion shall include such other provisions and requirements as the ; K fen'ice
Secretary determines are necessary to Carry out the objectives - °
of this secticn. '
td) REVIEW OF PLAN.— ) o
(1) GENERAL RULE.—The Secretarv shall review a pian submit- : " oublic
ted under this section ior the purpose of determining whether . N oo
or not such plan meets the requirements of this section, includ- RS- 551 1o
ing the regulations issued under tais section. Y hv ind
(2) DisaPPROVAL.—1f the Secretary determines that a plan : he g3
reviewed under this subsection fails to meet the requirements of 4 e
this section. the Secretary shail disapprove the pian and not:fy -
the public entity which submitted the plan of such disapproval : o
and the reasons therefor. - i
(3) MODIFICATION OF DISAFPROVED PLAN.—Not later than 90 - :
L g e e e G2YS 8fTer the datg of disapprovel of a plan under this subsee- Y b=
© 77T 77 “tion, the public’ent{ty 'whicn ‘submitted fRe plan-sHall miodifv= ~ = DR
the plan to meet the requirements of this section and shall ’ ¢
submit to the Secretary, and commence impiementation of, such  ~ - :
modified plan. . ' e
(e) DiscRIMINATION DEFINED.—As used in subsection (a), the term . .
“discrimination’ includes— :

(1) a failure of a public entity to which the regulations issued . L«
under this section apply to submi:, or commence impiementa- : .Y (bl
tion of, a plan in accordance with subsections (¢#5) and (e(7) - % . subse

(2} a failure of such entity to submit, or commence im- * the a-
pc;egr;enta:ion of, a modified plan in accordance with subsection _relief
(dX3); : oL H

(3) submission to the Secretary of a modified plan under ,.e;cso
subsection (dX3) which does not meet the requirements of this 34 - A we
secticn; or . o ‘e

{4) a failure of such entity 1o provide paratransit or other
special transportation services in accordance with the pian or : -
modified plan the public entity submitted to the Secretary S :
under this section. A SEC..

() SratrTory CoNSTRUCTION.—Nothing in this section shall be GRS Fo:
construed as preventing a puplic entity— . -Ret

{1) frcn1 providing paratransit or other special iransporration A _ discr
services at a levei which is greater than the levei of such ' - used
services which are required by this section,

{2) from providing paratransit or other special transportation
services in addition to those paratransit and special transpor-
1a1ion services required by this section. or

5} from provicing such services to individuals in addition to
those individuals to whom such services are required to be
provided Dy this section.

SEC. 224. PUBLIC ENTITY OPERATING 4 DEMAND RESPONSIVE SYSTEM.

If a public entity operates a demand responsive system, it shall be
considered discrimination. for purpeses of section 202 of this Act and

sRC. 220

section 504 of the Rehabilitation Act of 1973 129 U.S.C. 794). for such
entity 1o purchase or Jrase a new vehicle for use on such system, jor
which a soiicitation is made after the 30th day following the effec-
tive date of this section, that is not readily accessible to and usabple

104 STAT. 342
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July 26 AMERICANS WITH DISABILITIES ACT

bv individuals with disabilities. including individuals who use
wheclchairs, unless such system. when viewed in its entirety, pro-
vides a level of service to such individuals equivalent to the level of
service such system provides to individuals without disabilities.

SEC. 225. TEMPORARY RELIEF WHERE LIFTS ARE UNAVAILABLE.

tal GRaNTING.—With respect to the purchase of new buses. a
puabiic enuty may apoly for, and the Secretary may temporarily
reue\e such pubdlic enuty from the obligation uncer section 222 or

224 to purchase new buses that are readily accessible to and usable
b» individuais with disabilities if such public entity demonstrates to
the satisfaction of the Secretary—

(1) that the initial solicitation for new buses made by the
public entity specified that all new buses were to be lift-
equipped and were to be otherwise accessible to and usable by
individuals with disabilities;

(21 the unavailability from any qualified manufacturer of
nydraulic, electromechanical. or other lifts for such new buses:

{3} that the public entity seeking temporary relief has mace
good faiih efiorts to locate a qualified manufacturer to supply
the lifts to the manufacturer of such buses in sutficient time tc

. compiy with such soiicitation; and

14) that any further delay in purchasing new buses necessary
to obtain such lifts wouid significanrtiy impair transporiarnion
services in the comiunity served by the pubdlic entity.

{b) DURATION AND NoOTICE TO CONGRESS.—Any relief granted uncer
suibsection ta) shall be limited in duration by a speciried date. and
the appropriate commitiees of Congress shail be notified of any such
-relief granted.
¢! FRAUDULENT AppricaTiON.~If, at any time. the Secretary nas
reasonable cause o believe that any relief granted under subseciion
iar was fraudulently apgued for, the Secrerary shali— .

{1) cancel sucn relief if such reiiel is still in effect: and

(2) wake such other action as the Secretary consicers
appropriate.

SEU.226. NEW FACILITIES.
For purpeses of section 202 of this -\ct and secticn 304 of the
““"mluauon Act of 1973 122 T7S.C. _‘., it snail be considersd
7 Zistrimination for a pualxc ‘entity to'tonstruct a new Tacility to pe
‘used irn the provision of designated publi: transportation aernces

. unless such facility is readilv accessible to and usable by indiv iduals
with disabilities. inciuding individuais who use wheelchairs.

-..SEC 227, ALTERATIONS OF EXISTING FACILITIES.

1a' GENsRAL RuULE.—With respect to alterations of an existing
* facility or part thereof used in the provision of designated pubiic
. transportation services that affect or could affect the usability of the
facility or part thereof. it shall be considercd discrimination. for
PUrposes of section 202 of this Act and section 304 of the Rehabilita-
tion Act of §973 (20 US.C. 7494} for a public entity to fail to make
‘such alterations tor to ensure that the aneranons are made! in such
" @ manner that, to the maximum extent feasibie. the aitered portions
- of the facility are readily accessibie to and usable by individuais
' With disabilities. including individuals wno use wheeichairs. upon
ithe compietion of such alterations. Where the public entity s
“nuenakmg an alteration that aifects or could affect usability of or

104 STAT. 343

P.L. 101-336

Sec.

a1 oms

e
L e 1

USC 1ot

227

S A LIV

TN e
0

A oD

e
W Y SR

Lo

%

e L
{ VTP N
.

o/ i

N S

He.)

.

e e AT,

2000~ yva

v §

"
]
it




P.L. 101-336
Sec. 227

LAWS OF 101st. CONG.—2nd SESS. July 26

access to an area of the facility containing a primary function, the
entity shall also make the alterations in such a manner that, to the
maximum extent feasible, the path of travel to the altered area and
the bathrooms, telephones, and drinking fountains serving the al-
tered area, are readiiv accessible to and usable by individuals with
disabilities. including individuals who use wheelchairs, upon
completion of such alterations, where such aiterations to the path of
travel or the bathrooms. telephones, and drinking fountains serving
the altered area are not disproportionate to the overall alterations
in terms of cost and scope (as determined under criteria esiabiished
by the Attorney General).
(b) SpeciaL RULE FOR STATIONS.~—
(1) GENERAL RULE.—For purposes of section 202 of this Act
and section 304 of the Rehabilitation Act of 1973 (29 U.S.C. 784,
it shail be considered discrimination for a public entity that
provides designated public transportation to fail, in accordance

Ve e meewitndhesprovisions of this.subsection, to make key.stgtians tas

42 USC 12148.

determined under criteria estabiished by the Secretary by regu-
lationi in rapid rail and light rail systems readily accessible to
and usable by individuals with disabilities, inciluding individuals
who use wheelchairs.

(2) RAPID RAIL AND LIGHT RAIL KEY STATIONS.— .

1A) AccessiBiLiTY. —Except as otherwise provided in this
paragraph, all key stations (as determined under criteria
established by the Secretary by regulation) in rapid rail and
light rail systems shall be made readily accessible to and
usable by individuals with disabilities, inciuding individuais
who use wheelchairs, a3 soon as practicable but in no event
later than the last day of the 3-year period beginning on the
effective dace of this paragraph.

(B) EXTENSION FOR EXTRAORDINARILY EXPENSIVE STRUC-
TURAL CHANGES.—The Secretary may extend the 3-vear
period under subparagraph (A) up to a 30-vear period for
key stations in a rapid rail or light rail system which
stations need extraordinarily expensive structural changes
to, or repiacement of, existing facilities; except that by the
last day of the 20th year following the date of the enact-
ment of this Act at least % of such key stations must be
readily accessible to and usable by individuals with disabil-
1ties.

(3) PLANS AND MILESTONES.—The Secretary shall require the
appropriate public entity to develop and submit to the Secretary
a plan for compliance with this subsection—

{A) that reflects consuitation with individuals with
disabilities affected by such plan and the results of a public
hearing and public comments on such plan, and

{B) that establishes milestones for achievement of the
requirements of this subsection.

SEC. 228. PUBLIC TRANSPORTATION PROGRAMS AND ACTIVITIES IN
EXISTING FACILITIES AND ONE CAR PER TRAIN RULE.

(a) PusLic TRANSPORTATION PROGRAMS AND AcTIVITIES IN EXIST-

NG FacILITIES. — 5 .
(1) In GENERAL.~With respect to existing facilities used in the

provision of designated public transportation services. it shal
be considered discrimination. for purposes of section 202 of this
Act and section 504 of the Renabilitation Act of 1973 (29 U.S.C.

104 STAT. 344
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July 26 AMERICANS WITH DISABILITIES ACT

794), for a public entity to fail to operate a designated public

transportation program Or activity conducted in such facilities

so that. when viewed in the entirety, the program or activity is
readily accessible to and usable by individuals with disabilities.

2y Exceprion.—Paragraph (1) shall not require a pubiic
entity to make structural changes to existing facilities in order

1o make such facilities accessibie to individuals who use wheel-

chairs, uniess and to the extent required by section 22%(a)

irelating to alterationsj or section 227(b} ireiating to key sta-

tions).

(2) UrtiazaTioN. -—Paragraon t1} shall not require a wublic
entity to which paragrapb (2) apolies. to provide to individuals
who use wheelchairs services made available to the genersl
public at such facilities when such individuais could not utilize
or benefit {rom such services provided at such facijities.

tbi ONE CAR PER TRAIN RULE.~

(1) GENERAL RULE.—Subject to paragraph (2), with respect to 2
or more vehicles operated as a train by a iight or rapid rail
system. for purposes of section 202 of thxs Act and section 304 of
the Rehabilitation Act of 1973 (29 U.S.C. 794), it shall be consid-
ered discrimination for a public entity to fail to have at least 1
vehicle per train that is accessible to individuals with disabil-
ities, including individuals who use wheeichairs, as seon as
practicable but in no event later tran the last day of the 3-vear
period beginning on the effective date of this section.

(2} HiSTORIC TRAINS.—~In order to comply with paragraph (1
with respect to the remanufacture of a vehicle of aistoric char-
acter which is to be used on a segment of a light or rapid rail
systermn which is included on the Nazional Register of Historic
Places. if making such venicle readily accessible to and usable
by individuais with disabpilities would significantly alter the
historic character of such vcacle, the public entity which oper-
ates such system only has to make ‘or 10 purchase or iease a
remanufactured vehicle with) those modifications which are
necessary to meet the requirements of section 222i¢Xl) and
which do not significantly aiter the nistoric character of such
vehicle.

'SEC. 279, REGULATIONS.
“ta}¥ I8 GENERALNot-latst - than‘*; = aftey the date of-endct=2"

ment of this Act, the Secretary of Transportation shall issue regula-
tions, in an accessible fcrmat, necessary for carrying out this part
(other than section 223).

{b) STANDARDS.—The regulations issued under this section and
section 223 shall include standards appiicable to faciiities and ve-
hicies covered by this subtitle. The standards shail be consistent
with the minimum guidelines and requirements issued by the Ar-
chitectural and Transportation Barriers Compliance Bcard in

f;a;cordance with section 504 of this Act.
R SEC. 230. INTERIM ACCESSIBILITY REQUIREMENTS.

If final regulations have not been issued pursuant to section 229,
for new construction or siterations for which a vaiid and appro-
priate State or local buxldmg permit is obtained prior to the issuance
of final regulations under such section. and for which the construc-

. tion or alteration authorized by such permit begins within one year

of the receipt of such permit and is compieted under the terms of

104 STAT. 345
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Sec. 230 such permit, compliance with the Uniform Federal Accessibility -§ -
Standards in effect at the time the building permit is issued shal]

suffice to satisfy the requirement that facilities be readily accessible ?-rc,

to and usable by persons with disabilities as required under sections ait

226 and 227, except that, if such final regulations have not been - p?(

issued one vear after the Architectural and Transportation Barriers g;;

Compiiance Board has issued the suppiemental minimum guidelines i

required under section 304(a) of this Act, compiiance with such ar

suppiemental minimum guidelines shall be necessary to satisfy the Cg‘,

requirement that facilities be readily accessible to and usable by C-:,

persons with disabilities prior to issuance of the final regulations, Lne

$2 USC 12141 SEC. 231. EFFECTIVE DATE. oA

note: {a) GENERAL RULE.—Except as provided in subsection (b), this part I
shall become effective 18 months after the date of enactment of this @

Act. : .

(b) Exceprion.—Sections 222, 223 (other than subsection (a)), 224, ?-:

S e e s aior, 22 TR 228(0), 252 228 shall become effective on the date of or

~enactment of this Act} ~ —= ' - s e ‘ye

v . ol

PART II—-PUBLIC TRANSPORTATION BY w

INTERCITY AND COMMUTER RAIL tic

. ’ Ve

.42 USC 12161 SEC. 241. DEFINITIONS.

As used in this part:

(1) COMMUTER AUTHORITY.—The term “‘commuter authority”
has the meaning given such term in section 103(8) of the Rail
Passenger Service Act (45 U.S.C. 502(8)). ' 3

(2) COMMUTER RAIL TRANSPORTATION.—The term “commuter
rail transportation” has the meaning given the term “com-
muter service” in section 103(9) of the Rail Passenger Service
Act (45 U.S.C. 302(9).

(3) INTERCITY RAIL TRANSPORTATION.—The term “intercity rail
transportation’” means transportation provided by the National
Raiiroad Pessenger Corporation.

(4) RAIL PASSENGER CAR.—The term ‘rail passenger car”
means, with respect to intercity reil transportation. singie-level
and bi-level coach cars, single-level and bi-level dining cars,
single-level and bi-level sleeping cars, single-level and bi-level
lounge cars, and food service cars.

(5) ResponsiBLE PERSON.—The term ‘“responsible person”
means— , .

{A) in the case of a station more than 50 percent of which
is owned by £ public entity, such public entity;

(B) in the case of a station more than 50 percent of which
is owned by a private party, the persons providing intercity
or commuter rail transportation to such station, as allo- -
cated on an equitable basis by regulation by the Secretary
of Transportation; and

" (C)in a case where no party owns more than 50 percent of
a station, the persons providing intercity or commuter rail
transportation to such station and the owners of the sta-
tion, other than private party owners, as allocated on an
equitable bpasis by regulation by the Secretary of Transpor-
tation.

104 STAT. 346
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(6) STATION.—The term “'station” means the portion of a
property located appurtenant to a right-of-way on which inter-
¢itv or commuter rail transportation is operated, wnere such
portion is used by the generai public and is related to the
provision of such transportation, inciuding passenger platforms,
designated waiting areas, ticketing areas, restrooms, and. where
a public entity providing rail transportation owns the property,
concession areas, to the extent that such public entity exercises
control over the selection, design, construction, or alteration of
the property, but such term does not inciude flag stops.

SEC. 242. INTERCITY AND COMMUTER RAIL ACTIONS CONSIDERED

DISCRIMINATORY.

{a) INTERCITY RAIL TRANSPORTATION. —~

(1) ONE CAR PER TRAIN RULE.—It shall be considered discrimi-
nation for purposes of section 202 of this Act and section 304 of
the Rehabilitation Act of 1973 (29 U.S.C. 794) for a person who
provides intercity rail transportation to fail to have at least cne
passenger car per train that is readily accessible to and usable
by individuals with disabilities, including individuals who use
wheelchairs, in accordance with regulations issued under sec-

tion 244, as soon as practicable, but in no event later than 5

vears after the date of enactment of this Act.

{2) NEW INTERCITY CARS.~—

(A) GENERAL RULE.—~EXxcept as otherwise provided in this
subsection with respect to individuals who use wheelchairs,
it shall be considered discrimination for purposes of section
202 of this Act and section 504 of the Renhabilitation Act of
1973 (29 U.S.C. 784) for a person to purchase or lease any
new rail passenger cars for use in intercity rail transpor-
tation, and for which a solicitation is made later than 30
days after the effective date of this section. unless ail such
rail cars are readily accessible to and usable by individuais
with disabilities, inciuding individuals who use wheei-
chairs. as prescribed by the Secretary of Transportztion in
regulations issued under section 244.

(B) SPECIAL RULE FOR SINGLE-LEVEL PASSENGER COACHES

— ... _ FOR INDIVIDUALS WHO USE WHEELCHAIRS.—Single-ievel pas.’
(i) be able to be entered by an individual who uses a
wheelchair; -
(ii) have space to park and secure a wheelchair;
(iii) have a seat to which a passenger in a wheeichair
can transfer, and a space to fold and store such pas-
senger’s wheelchair; and :
(iv) have a restroom usable by an individual who uses
a wheelchair,
only to the extent provided in paragraph (3).

(C) SPECIAL RULE FOR SINGLE-LEVEL DINING CARS FOR
INDIVIDUALS WHO USE WHEELCHAIRS.—Single-level dining
cars shall not be required to—

(i) be able to be entered from the station platform by
an individual who uses a wheeichair; or

{ii} have a restroom usable by an individual who uses
a wheeichair if no restroom is provided in such car for

any passenger.

104 STAT. 347
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(D) SPECIAL RULE FOR BI-LEVEL DINING CARS FOR INDR
UALS WHO USE WHEELCHAIRS.—Bi-Jevel dining cars shall" Y
be required to—

(i) be able 1o be entered by an individual who u
wheelchair;
(ii) have space to park and secure a wneelc
(iii) have a seat to wnich a'passenger in a wheele
can transfer, or a space to fold and store such‘
senger's wneeichair: or
(iv) have a restroom usable by an individual uho
a wheelchair.
(3) ACCESSIBILITY OF SINGLE-LEVEL COACHES.—

{A) GENERAL RULE.—It shall be considered dlscnmmau
for purposes of section 202 of tms Act and section 504 of
Rehabilitation Act of 1973 (28 U.S.C. 794! for a person’ wl
provides intercity rail transportation to fail to have on es
train which mcludes one or more smzle level rail passe

“Bachasasd WAL ST R T T VAT L e AN :

(i) a number of spaces— B
{T) to park and secure wheelchairs (to accom g
date individuals who wish to remain in the
wheelchairs) equal to not less than one-half of
number of single-level rail passenger coaches
such train; and
(II) to fold and store wheelchairs (to accomm
date individuals who wish to transfer to coa
seats) equal to not less than one-half of the numb
of single-level rail passenger coaches in such tra
as soon as practicable. but in no event later than
years after the date of enactment of this Act; an
(1) a number of spaces—
(I) to park and secure wheelchairs (to accomm
date individuals who wish to remain in thél
wheeichairs) eqgual to not less than the to
number of single-levei rail passenger coachesg
such train; and )
(ID to fold and store wheelchairs (to accomm .

date individuals who wish to transfer to CORCR NN

seats) equal to not less than the total number oLANEEREE.

singie-level rail passenger coaches in such tralig
as soon as practicable, but in no event later :han (0.
years after the date of enactment of this Act.

(B) LocatioN.—Spaces required by subuarag'raph d L
shall be located in single-level rail passenger coaches oiy (b)
food service cars. IRy

(C) LiviTaTioN.—Of the number of spaces required on;8§
train by subparagraph (A), not more than two spaces
park and secure wheeichairs nor more than two spaced
fold and store wheelchairs shall be located in any one €0
or food service car,

(D) OTHER ACCESSIBILITY FEATURES.—Single-level rail
senger coaches and food service cars on which the sp
required by subparagraph (A) are located shall hBV
restroom usable by an individual who uses a wheel
and shall be able to be entered from the station pxauorm :
an individual who uses a whneeichair.

(4) Foop servicE~—

104 STAT. 348
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AMERICANS WITH DISABILITIES ACT -

{A) SINGLE-LEVEL DINING cARS.—On any train in which a

singie-levei dining car is used to provide food service—

(i) 1if such singie-level dining car was purchased arter

the date of enactment of this Act, table service in such

car snall be provided to a passenger who uses a wheel-
¢hair if—

I the car adiacent to the end of the dining car
through whnich a whneeichair may enter is :tseif
accessible 10 a wheeichair;

(II) such passenger can exit to the platform from
the car such passenger occupies, move down the
platform, and enter the adjacent accessibie car
described in subclause (I) without the necessity of
the train being moved within the station: anu

{I1]) space to park and secure a whneeichair is
avaijlable in the dining car at the time such pas-
senger wisnes to eat (if sucn vassenger wishes to
remain in a wheelchair), or space to store anc fold
a wheelchair is available in the dining car zi the
time such passenger wishes to eat (if such pas-
senger wishes to transfer to a dining car seat); and

(ii} appropriate auxiliary aids and services, inciuding
a hard surface on which to eat, shall be provided to
ensure that other equivalent food service is avaiiable to
individuals with disabilities, inciuding individuais who
use wpeeichairs, and to passengers traveiing with such
individuals.

Unless not practicable, a person providing intercity rail

transportation shall place an accessibie car adjacent to the

end of a dining car described in clause (i) through which an
individual who uses a wheeichair may enter.

(B} BI-LEVEL DINING cARS.—On any train in which a bi-
level dining car is used to provide food service—

(i) if such train inciudes a bi-level lounge car pur-
chased after the date of enactment of this Act, table
service in such lounge car shall be provided to individ-
uals wno use wheeichairs and to other passengers: and

(i1) appropriate auxiiiary aids and services, inciuding
a hard suriace on which to eat, shail be proviced to
ensure that cther equivaient food service is avaijabie to
individoais with dissiilities, do:iuding individuais whao
use wheelichairs, and to passengers traveiing with such
individuals.

(b) CoMMUTER RAIL TRANSPORTATION.— . o
(1) ONE CAR PER TRAIN RULE.—It shall be considered discrimi-

nation for purposes of section 202 of this Act and section 304 of
the Rehabilitation Act of 1973 (22 U.S.C. 794) for a person who
provides commuter rail transportation to fail to have at least
one passenger car per train that is readily accessible 16 and
usable by individuals with disabilities, including individuals
who use wheelchairs, in accordance with reguiations issued
under section 244, as soon as practicable, but in no event iater
than J vears after the date of enactment of this Act.
(2) NEW COMMUTER RAIL CARS.—
{AY GENERAL RULE.—[t shail be considered discrimination
for purposes of section 202 of this Act and section 304 ul the
Rehabititation Act of 1973 129 U.S.C. 794 for a person to

104 STAT. 349
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P.L. 101-336 LAWS OF 101st CONG.—2nd SESS. July 26

Sec. 242
purchase or lease any new rail passenger cars for use in

commuter rail transportation, and for which a solicitation
is made later than 30 days after the effective date of this
section. uniess all such raii cars are readily accessibie tp
and usable by individuals with disabilities. including
individuals who use wheelchairs, as prescribed by the Sec.
retary of Transpartation in regulations issued under section
244.

(BY AccESSIBILITY.—For purposes of section 202 of this Act
and section 304 of the Rehubilitation Act of 197220 US.C
794), a requirement that a rail passenger car used in cum-
muter rail transportation be accessible 1o or readily acces.
sible to and usable by individuals with disabilities,
including individuais who use wheelchairs, shail not be
construed to require—

(i} a restroom usable by an individual wno uses a
wheelchair if no restroom 1= provided in such car jer

T T Tany psselpena e 2 e T e e v

{11) space to fold and store a wheeichair; or
(iii) a seat to which a passenger who uses a wheel
chair can transfer.

{¢) Usep RaIL Cars.—It shall be considered discrimination for
purposes of section 202 of this Act and section 504 of the Rehabilita-
tion Act of 1973 (29 U.S.C. 794) for a person to purcnase or lease a
used rail passenger car for use in intercity or commuter rail
transportation, unless such person makes demonstrated good faith
efforts to purchase or lease a used rail car that is readily accessible
1o and usable by individuals with disabilities, inciuding indivicuals
who use wheelchairs, as prescribed by the Secretary of Transpor-
tation in regulations issued under section 244

td) RemaNuracTurep RaiL Cars.—

{1) REMANUFACTURING.—It shall be considered discrimination
for purposes of section 202 of this Act and secuon 304 of the
Rehabilitation Act of 1973 (28 U.S.C. 794} for a person o re
manutacture a rail passenger car for use in intercitv or com-
muter rail transportation so as to extend its usable iife for 10
vears or more, unless the rail car, to the maximum extent
feasible, is made readily accessible to and usable by individuais
with disabilities, inciuding individuals who use wneelichairs. as
prescribed by the Secretary of Transportation in reguistions
1ssued under section 244.

(2) PURCHASE OR LEASE.—It shall be considered discrimination
for purposes of section 202 of this Act and section 304 of the
Rehabilitation Act of 1973 (29 U.S.C. 794) for a person to pur-
chase or lease a remanufactured rail passenger car for use in
intercity or commuter rail transportation unless such car was
remanufactured in accordance with paragraph t1).

te) STATIONS. ~—

(1) NEw sTATIONS.~—It shall be considered discrimination for
purposes of section 202 of this Act and section 504 of the
Rehabilitation Act of 1973 (29 U.5.C. 794) for a person to build a
new station for use in intercity or comnuter rail transportation
that is not readily accessible to and usable by individuais with
disabiiities, mcluamg individuals who use wheeichairs. as pre-
scribed by the Secretary of Transportation in reguiations issued
under section 244.

(2) EXISTING STATIONS.—

%
&

5

<.

v
z

104 STAT. 350
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iscued shall suffice to satisfy the requirement that stations be
readily accessible to and usable by persons with disabilities as
required under section 242(e). except that. if such final reguiations
have not béen issued one vear after the Architectural and Transpor-
tation Barriers Comphance Board has issued the suppiementai mini-
mum guidelines required under section 304ia) of this Act,
compliance with such supplemental minimum guidelines shall te
necessary to satisfy the requirement that stations be readily acces-
sible to and usable by persons with disabilities prior to issuance of
the fina] regulations.

(o) RalL PassenGer Cars.—If final regulations have not been
issued pursuant to section 244, a person shall be considered to have
complied with the requirements of section 242 (a) through d} that a
rail passenger car be readily accessible to and usable by individuais
with disabilities, if the design for such car complies with the laws
and reguiations (including the Minimum Guideiines and Reguire-
ments for Accessible Desizn and such suppiemental minimum guide-
lines as are issued under section 304(a) of this Act) governing
accessibility of such cars, to the extent that such laws and reguia-
tions are not inconsistent with this part and are in effect at the time
such design is substantially complezed.

SEC. 216. EFFECTIYE DATE.
{a) GENERAL RuLz.—Except as provided in subsection (b), this part
shall become effective 18 'ﬂomns after the date of enactment of this

Act.
(b) ExceprioN.~—Sections 242 and 244 shall become effective on the

date of enactment of this Ac:.

TiTLE III—PUBLIC ACCOMMODATIONS
AND SERVICES OPERATED BY PRIVATE

ENTITIES

SEC. 301. DEFINITIONS.
As used in this title:
(1) CoMMERCE.—The term “‘commerce’” means travei.

traffic. commerce, transaortanon or communication—
) ¥ o - T

irade.

I et

(B) between any foreign country or any zemtory or
possession and any State; or
{C) between points in the same State but through another

State or foreign country. ' o
(2 MERCIAL FACILITIES.—The term “commercial facilities

means faciiities—

(A) that are intended for nonresident:

(B)Wwhose ol=rts allecLoomrmerce.,
Such termi shall not inciude raliroad locomotives, railroad
freight cars, railroad cabooses, railroad cars described in section
242 or covered under this title, railroad rights-of-way, or facili-
ties that are covered or expressly exempted from coverage
under the Fair Housing Act of 1968 (42 {.S.C. 2601 et seq.s.

. and

sive svstem’ means any system of providing transportation of
individuals by a venicle, other than a svstem which i3 a fixed

route syvstem.

104 STAT. 253
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(3) DEMAND RESPONSIVE 5YSTEM.—The term “‘demand respon-

2 USC 12161
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42 USC LSl
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maximum extent feasible. the altered porticns of the
station are readiiv accessibie 10 and usabie by :ndivid-
uals with disabilities, inciucing incivicduais who use
whneelichairs, upon compieticn of such aiteraticns.

(i1) ALTERATIONS TO A PRIMARY FUNCTION AREA.—It
shall be considered discrimination. for purpeses of sec.
tion 202 of tris Act and section 304 o the Rehabilita-
tion Act of 1873 (29 U.S.C. 72341 with respect 10 aiter-
ations that aifect or couid aifect the usabili:y of or
access 1o an area of the siation containing a orimary
function, for the respunsibie person. owner, ¢r gerson
in control of the station to fail to make the aiterations
in such a manner that, to the maximum exten: fea-
sible, the path of travel 1o the aitered arez. znd the
bathrooms. teiephones, and drin 2king fountains serving
the altered area. are readily accessidie to ang usadle by
individuals with disabilities. inciuding indivicuais wno

£TUT YUY Uk SRR S NS LU COmPIeTtIon 07 5uCh ailerZlcns |

where such alterations 1o the path of travei or the
batnrooms. teiephones, and drinking focuntain: serving
the aitered area are not disproportionate to 22 overail
alterations in terms of cost and scope 1as determined
under criteria established by the Aitorney General),
(C) REQUIRED COOPERATION.—It shail be considered
discrimination for purzoses of ssction 202 of this Act and
section 304 of the Rehabilitation Act of 1673 (129 U.2.C. 794
for an owner. or person in controi. of a station governead by
subparagrapn (A) or (3) to fail to provice reascnabie co-
operation to a responsible person Wwith respect 0 such
station in that responsible person's effor=s 10 compiy with
such subparagrarh. An owner, or person in cenirol of a
station shail be liable 10 a respensibie person for any faliure
10 provide reasonable cooperalion as reguires "::v tils

subrparagrapn. Failiure 10 receive reascnabdie !
required by this subparagrapn shall not o2 a def e'*se IO a

claim of discrimination unger this AcCt

SEC. 233, CO\FOR\L\\CE OF ACCESSIB]LIT‘. ST\\D-\RD.\.
ing . snder this
sued by the

7an shail be consxstem wiih the rhx'*' ..n gmce"*.e !
Architectural and Transporiaticn Barriers Compilance Beard uncer

section 504(a) of this Act.

SEC. 243. REGULATIONS.

Not later than 1 year ajter the date of enactmen® of this Act the
Secretary of Transportation shall issue regulations. in an accessible
format. necessary jor carrying out this part.

SEC. 245 INTERIM ACCESSIBILITY REQUIREMENTS.

ta) StaTions.—if final regulations have not been issuecd sursuant
to section 244. for new ‘construction or aiterations for which a vaiid
and appropriate State or jocal bdiid;..z permit is cbiained prior 10
the issuance of final reguiaticns under such secticn. and for which
the construction or aiteraiion authcrized by such perm:t begins
within one vear of the receipt ¢f such permit ang is e unger
the terms of sucn perm::. w.ollance with 13‘.9 ;..:x’
Accessibijity Standards in e: Tuid

i

104 STAT. &3
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issued shall suffice to satisfv the requirement that stations be
readily accessible to and usable by persons with disabilities as
required under section 2{2(e), except that, if such final regulations
have not been issued one year after the Architectural and Transpor-
tation Barriers Compiiance Board has issued the supplementai mini-
mum guidelines required under section 3504(a) of this Act,
compliance with such supplemental minimum guidelines shall be
necessary to satisfy the requirement that stations be readily acces-
sible to and usable by persons with disabilities prior to issu2nce of
the final regulations.

(0 RalL PassenxGer CaRrs.—If final regulations have not been
issued pursuant to section 244. a person shall be considered o have
complied with the requirements of section 242 (a) through (d! that a
rail passenger car be readily accessible 10 and usable by individuals
with disabilities, if the design for such car complies with the laws
and reguiations (including the Minimum Guidelines and Require-
ments for Accessible Design and such suppiemental minimum guide-
lines as are issued under section 504(a) of this Act) governing
accessibility of such cars, to the extent that such laws and regula-
S the overall tions are not inconsistent with this part and are in effect at the time
> > such design is substantially compieted.

: determined

=y General). - 3 SEC. 246. EFFECTIVE DATE.

g considered (a) GENERAL RULE.—Except as provided in subsection (b), this part
“his Act _and ) shall become effective 18 months after the date of enactment of this
3USC 794 T Act.

gove ed by *. 4 (b) ExceprioN.—Sections 242 and 244 shall become effective on the
-ase . co e : date of enactment of this Act.

ec: such | :

omoiy with S TiTLE III—PUBLIC ACCOMMODATIONS

‘:nfrol of a

-2y failure | AND SERVICES OPERATED BY PRIVATE
red by thi A
<ocperation 5 3 ENTITIES
lafense 10 a
SEC. 301. DEFINITIONS. 2 USC 12181,
As used in this title:
(1) COMMERCE.—The term ‘‘commerce’ means travei, trade.
traific, commerce, transportation. or communication—
o =lsTAYamong thetteveral Stamd'; W TEaim i ST, e
(B) between any foreign coumry_or any territory or
possession and any State; or
{C) between points in the same State but through another
State or foreign country.

ot ;e r N : . ey .y
: ;C'\;;sfbr}: o, - (2) MERCIAL FAC] .—The term "‘commercial facilities
e : 5 means facilities—

(A) that are intended for nonresidenti ;and

I under this
RLIUER oA I- LI

Zcara under

Such term shall not inciude raiiroad locomotives, railroad
“mich a valid greight cars, railroad cabooses, railroad cars described in section
Jed srior to 242 or covered under this title, railroad rights-of-way, or facili-
-3 for which : : X ties that are covered or expresséy exempted from coverage
rmit beeins - under the Fair Housing Act of 1968 (42 U.S'.'C. 3601 et seq.).
<ieted under - _(3) DEMAND RESPONSIVE SYSTEM.—The term “demand respon-
“im Federal sive system”’ means any system of providing transporiation of
-z sermit is individuals by a vehicle, other than a system Wthﬂ is a fixed
route system.

.2d pursuant

104 STAT. 353
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Sec. 301 :
(4) Fixep ROUTE sysTeM.—The term “fixed route system"”

means a system of providing transportation of individuals (other
than by aircraft) on which a vehicle is operated ajong a pre-
scriped route according to a fixed schedule
(5) OVER-THE-ROAD BUS.— The term “‘over-the-road bus” meansg
a bus characterized by an elevated passenger deck located over
a baggage compartment.
16) PRIVATE ENTITY.—The term “private entity” means any
entity other than a public entity (as defined in section 201(1)).
Cm%?usuc ACCOMMODATION.—The following private entities
considered public accornmodations for purposes of this title,

if the operations of such entities affect commerce—

3 e oy geed

?é_? (A) an inn, hotel, motecr:_;‘..wiace of locverexcept o
for an establishment located within a punaing that contains o
not more than five rooms for rent or hire and that is g
actually occupied by the proprietor of such establishment s«
as the residence of such proprietor;
H ? (B)a restaurant bar. or other estabhshment serving food .
N P ordrin ; B AL IO WL Pl D S o ~‘)_.
....-7 (C) a motion pxcture house, theater, concert hall, stadium, "
or other place of exhibition or entertainment; '
(D) an auditorium, convention center, lecture hall, or .SEC. :
‘—'70ther place of public gathering;
(E) a bakery. grocery store, clothing store. hardware ; (a}
.—-——7 store, shopping center, or other sales or rental establish- £ “Con th
ment; T " goods
__7 {F) a laundromat, dry<ieaner, bank, barber shop, beauty 3 Xof ar
shop, travel service, shoe repair service, funeral parlor, gas A lease:
A v

station, office of an accountant or lawver, pharmacy, insur-

ance office, professional office of a health care provicer, |

hospital, or other service establishment; ’

: (G) a terminal, depot, or other station used for =pecmed

pi ~——7 public transportation;

— (H} a museum, library, gallery, or other place ol nubhc

i ——>" dispiay or collection;

(I} a park, zoo, amusement park, or other place of
- recreation;
= (J) a nursery, elementary, secondary. undergraduate, or

7 postgraduate private school. or other place of education:
(K) a day care center, senior citizen center. homeiess /3§
~” shelter, food bank, adoption agency, or other social service
center establishment; and
(L) a gymnasium, health spa, bowlmg alley, golf course,
=~—’ or other place of exercise or recreation.

’ (8) RAIL AND RAILROAD.—The terms “rail” and ‘railroad”
have the meaning given the term “railroad” in secrion 202(e) of
the Federal Railroad Safety Act of 1970 (45 U.S.C. 43lieh.

/) (9) READILY ACHIEVABLE.—The term ‘‘readily achievable” 4

means easily accomplishable and able to be carried out without ¥
much difficulty or expense. In determining whether an action is 2
readily achievable, factors to be considered include—

"(A) the nature and cost of the action needed under this
Act;
(B) the overall financial resources of the facility or facili-
L ties invoived in the action: the number of persons empioye

~~~ at such facility; the effect on expenses anad resources, or the

N
: Z/SHD FUACTED ’7/0,9/ 104 STAT. 354 )
Ccm/QLl'?'L{CC‘ /{fdg//{‘cl) - /’é //(;é/?é\_
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. ; Sec. 302
dﬂc:g?dtSalssyfs(:te}:g; ;‘mpla_;:t otherwise of such action upon the operation of the
acility;
3ted along a pre- 5 (C) the overall financial resources of the covered entity:
road bus” mea the overail size of the business of a covered entity with
‘eck located o ns:. respect to the number of its empioyees; the number. type,
ver and location of its facilities; and :
Sty means an (D) the type of operation or operations of the covered i
-~ section 201(1,-;1 entity, including the composition, structure, and functions ;
srivate entities- of the workforce of such entity; the geographic separate-
s05es of this title ness, administrative or fiscal relationsnip of the faciiity or :
o ¢ ' ~ . facilities in question to the covered entity. -
:':Tiodging except X : - (10Y SpeciFTED PUBLIC mxs»oamnox..—-me term “specified ’
ing that c'on:ain; : * public transportation” means transportation by bus. rail, or any :
“ire and that is other conveyance {other than by.axrcraf.t) tbar‘ provides the ;
‘h establishment general public with general or sp_equ.l service (inciuding charter .
) " service) on a regular and continuing basis. s
~ent serving food (11) Venicie—The term “vehicle” does not include a rail i
g .- passenger car, railroad locomotive, railroad frexght(car, railroad R
2 hall, stadium, fxan%?rsfﬂigrti:l ex:axlroad car described in section 242 or covered ‘};L
‘ecture hall, orZQ ssc 302. PROHIBITION OF DISCRIMINATION BY PUBLIC ACCOMMODA- 42 USC 12192, i
& TIONS. Vg
-:;?1::‘1 I;satrd;;r_a;e_» (a) GENERAL RuLE.—No individual shall be discriminated against N
e 2Dl1sh- on the basis of disability in the full and equal enjovment of the e
~er shop, beaut b goods. services, facilities, privileges. advantages, or accommodations ?r_’;'{
oSPeneb. £~of any place of public accommodation by any person wno Owms, ,?;;.
- parior, gas 5T leases (or leases to), or operates a place of public accommodation. e
cy, insur- S " (h) CONSTRUCTION.— g:;
t1) GENERAL PROHIBITION.— L
(A) ACTIVITIES.— Y
(i) DENIAL OF PARTICIPATION.~It shall be discrimina- =

tory to subject an individual or class of individuals on

the basis of a disability or disabilities of such individual

or class, directly, or through contractual, licensing, or

other arrangements, to a denial of the opportunity of

eraduate, or . the individual or class to participate in or benefit from

eaucat;on' S the goods, services, facilities, privileges, advantages, or

r. homeless 59 accommodations of an entity. — .
. oMt et fri - (i}) PARTICIPATION - INSNEQUAL. FENEFMT =1t shit el om/ = Fts ool
50 E,a. 5 ”"e 5 discriminatory to afford an individual or class of

individuals, on the basis of a disability or disabilities of

such individual or class, directly, or through contrac-

tual, licensing, or other arrangements with the oppor-

tunity to participate in or benefit from a good service,

facility, privilege, advantage, or accommodation that is

not equal to that afforded to other individuals.

(iii) SEPARATE BENEFIT.—It shall be discriminatory to
provide an individual or class of individuals, on the
basis of a disability or disabilities of such individual or
class, directly, or through contractual, licensing, or
other arrangements with a good, service. facility, privi-
-iiity or facili- :. lege, advantage, or accommodation that is different or
T r 1acii separate from that provided to other individuals, uniess
~crls employ p . N p .« . . A ." :

e the : such action is necessary to provide the individual or
sources. or tHE class of individuais with a good, service, facility, privi-
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U.S.C. 431e). xhil
‘v achievable”
:ed out without
“er an action Is ¥

zed under this -

104 STAT. 355




P.L. 101-336 LAWS OF 101st CONG.—2nd SESS,
Sec. 302 . 13
lege, advantage, or accommodation, or other g
tunity that is as effective as that provided to ¢},
(iv) INDIVIDUAL OR CLASS OF INDIVIDUALS.—Fop
.poses of clauses (i) through (iii) of this subparap :
the term "individual or class of individuals” refargali
the clients or customers of the covered public accomuiil
dation that enters into the contractual, licensjp
other arrangement.

(B) INTEGRATED SETTINGS.—Goods, services, faciljy
privileges, advantages, and accommodations shall ke
forded to an individual with a disability in the mostl
tegrated setting appropriate to the needs of the individy

(C) OPPORTUNITY TO Pmmcxnrz.—Notwizhstanding
existence of separate or different programs or activi
provided in accordance with this section, an individual
a disability shall not be denied the opportunity to pa
pate in such programs or activities that are not separate
different. .

e ime waeas . (D) ADMINISTRATIVE METHODS.—An individual or oatif

T et SRR T T M T ghall oy, drrectly oF througn coftractual or other arran
ments, utilize standards or criteria or methods of admi
tration—
(i) that have the efiect of dizcriminating on the b
of disability; or ]
(ii) that perpetuate the discrimination of others wha:

are subject to common administrative control.
(E) AssociaTion.—It shall be discriminatory to excluded
otherwise deny equal goods, services, facilities, privileges
advantages, accomrmodations, or other opportunities to ag’
individual or entity because of the known disabiiity of an¥
individual with whom the individual or entity is known to
have a relationship or association.
(2) SPECIFIC PROHIBITIONS.— .
(A) DISsCRIMINATION.—For purposes of subsection (a

discrimination includes—

(1) the imposition or application of eligibility criterias
that screen out or tend to screen out an individual with!
a disability or any class of individuals with disabilities:
from fully and equally enjoyving any goods, servicesx
facilities, privileges. advantages, or accommodations,
unless such criteria can be shown to be necessary for

the provision of the goods. services. facilities, privileges, 3
advantages, or accommodations being offered: . 3
(ii) a failure to make reasonable modifications i
policies, practices, or procedures, when such modifica-;
tions are necessary to afford such goods, services, facili
ties, privileges, advantages, or accommodations t0*88
individuals with disabilities, unless the entity can dem-.
onstrate that making such modifications would fun
damentally alter the nature of such goods, services,
facilities, privileges, advantages, or accommodations;<ig
(iii) a failure to take such steps as may be necessary g
to ensure that no individual with a disability is ex-"
cluded, denied services, segregated or otherwise trea
differently than other individuals because of the ab-.
sence of auxiiiary aids and services. unless the enuty 44
can demonstrate that taking such steps wouid fun- S3

o
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damentally alter the nature of the good. service, facil.
ity, privilege, advantage, or accommodation being of-
fered or would result in an undue burden:

(iv) a failure to remove architectural barriers. and
communication barriers that are structural in nature.
in existing facilities, and transportation barriers in
existing venicles and rail passenger cars used by an
establisnment for transporting individuals inot inciud-
ing barriers that can only be removed through the
retrofitting of vehicles or rail passenger cars by the
installation of a hydrauiic or other lift), where such
removal is readily achievable: and

(viwhere an entity can demonstrate that the removal
of a barrier under clause (iv) is not readily achievable. a
failure to make such goods, services, facilities, privi-
leges, advantages. or accommodations avaliable
through alternative methods if such methods are read-
ily achievable.

{B) FIXED ROUTE SYSTEM.—

(i} AccessiBiLiTy.—It shall be considered discrimina-
tion for a private entity which operates a fixed route
system and which is not subject to section 304 to pur-
chase or lease a vehicle with a seating capacity in
excess of 16 passengers (including the driver) for use on
such system, for which a solicitation is made after the
30th day fcllowing the effective date of this subpara-
graph, that is not readily accessible to and usable by
individuals with disabilities, including individuals who
use wheelchairs.

(il' EQUIVALENT SERVICE.—If a private entity which
operates 2 fixed route system and which is not subject
to section 304 purchases or leases a vehicie with a
seating capacity of 16 passengers or less unciuding the
driver) for use on such system after the effective date of
this subparagraph that is not readily accessible to or
usable by individuals with disabilities, it shall be
considered discrimination for such entity to fail to
cperate such system so that, when viewed in its en-
tirety, such sysiem ensures a level of service to individ-
uals with disabilities, inciuding individuals who use

wheeichairs, equivalent to the level of service proviced _

P.L. 101-336
Sec. 302

am asaa e
[,

—
v\'O‘

[Ty

i
el

»“L“v s

o i

A

o

34

e mm—aa
\;

ot a:},‘f A . ) -
esc —;f-fvil i to individuals without-disabilities? ™= ~w~rs ST e T
-ed: N _(C) DEMAND RESPONSIVE SYSTEM.—For purposes of subsec-
ifications -1 tion (a), discrimination includes— )
‘h modificse (i) a failure of a private entity which operates a
rices, {8 demand responsive system and which is not subject to
E section 304 to operate such system so that, wnen

viewed in its entirety, such system ensures a level of
service tn individuals with disabilities, including
individuals who use wheelchairs, equivalent to the
level of service provided to individuals without disabil-
ities; and

(i1} the purchase or lease by such entity for use on
such svstem of a vehicle with a seating capacity in
excess of 16 passengers tinciuding the drivery, for which
soiicitations are made arter the 30th day following the
effective date of this subparagrapn, that is not readiiy
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accessible 10 and usable by individuals with disalj
(including individuals who use wheelchairs) unjegy

entitv can demonstrate that such system, when Vil o - .
in its entirety, provides a levei of service to indivig S Ev
with disabilities equivalent to that provided to jndicu .
uals without disabilities. Y.

{D) OVER-THE-ROAD BUSES.—

(i) LIMITATION ON APPLICABILITY.—Subparagrap
and (C) do not apply to over-the-road buses. . , g

(ii) ACCESSIBILITY REQUIREMENTS.—FOr purposes S
subsection {(a), discrimination includes (i the pyre ’ 34
or lease of an over-the-road bus which does net compil - ’
with the reguiations issued under section 306tak?; by
private entity which provides transportation of ind : “ AXeR
vals and which is not primarily engaged in the busin,
of transporting peopie, and (1I) any other failur
such entity to comply with such regulations.

nmar:

(3) Speciric ConsTRUCTION.—Nothing in this title shalj. e ati.

e T N e re ran egtitipeo L parmit-an individual ta. participate ims I e
benefit from the goods, services, facilities, privileges, advantag i ude
and accommodations of such entity where such individual pos® Ll
a direct threat to the health or safety of others. The teriil g - sul
“direct threat’” means a significant risk to the health or safef;li _SCT
of others that cannot be eliminated by a modifization of policieche - ua
practices, or procedures or by the provision of auxiliary aids RS s tre
services. ’ ' ter
ser

12 Usc 12183. SEC. 303. NEW CONSTRUCTION AND ALTERATIONS IN PUBLIC ACCOM
MODATIONS AND COMMERCIAL FACILITIES. 0

{a) APrLICATION OF TERM.—Except as provided in subsection (b),
applied to public accommodations and commercial facilitie
discrimination for purposes of section 302(a) includes~ :

(1) a failure to design and construct facilities for first occu:
pancy later than 30 months after the date of enactment of
Act that are readily accessibie to and usable by individuals with
disabilities., except where an entity can demonstrate that iti
structuraily impracticable to meet the requirements of such
subsection in accordance with standards set forth or incof-
porated by reference in regulations issued under this title: and

{2} with respect to a facility or part thereof that is altered by;
on behalf of, or for the use of an establishment in a manner that
affects or couid affect the usability of the facility or parf 388
thereof. a failure to make aiterations in such a manner that, 03
the maximum extent feasible, the altered portions of the facility &
are readily accessible to and usable by individuals with disabil-
ities. including individuals who use wheelchairs. Where the
entity is undertaking an alteration that affects or could aff
usability of or access to an area of the facility containing
primary function. the entity shall also make the alterations!
such a manner that, to the maximum extent feasible, the path
of travel to the altered area and the bathrooms, telephones, and(
drinking fountains serving the altered area, are readily acces
sible to and usable by individuals with disabilities where such
alterations to the path of travel or the bathrooms. 1elephones,
and drinking fountains serving the altered area are not div
propertionate to the overail alterations in terms of cost an

-
e
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scope {as determined under criteria established by the Attorney
General).
+- D) ELEvaToR.—Subsection ta) shall not be construed to require the
- installation of an elevator for faciiities that are less than three
tories or have less than 3,000 square feet per story uniess the
building is a shopping center, a shopping mall. or the professional
: office of a health care provider or uniess the Attorney General
determines that a particular category of such facilities requires the
- ..instaiiation of elevators based on the usage or such facilities.

'SEC. 204. PROHIBITION OF DISCRIMINATION IN SPECIFIED PUBLIC
: TRANSPORTATION SERVICES PROVIDED BY PRIVATE
ENTITIES. ’

{a) GENERAL RULE.—No individual shall be discriminated against
on the basis of disability in the full and equal enjoyment of specified
¢ public transportation services provided by a private entity that is
.« primariiy engaged in the business of transporting people and whose
operations affect commerce.

(b) CoNSTRUCTION.—For purposes of subsection (a), discrimination
“includes— .

(1) the imposition or application by a entity described in
subsection (a) of eligibility criteria that screen out or tend to
screen out an individual with a disability or any class of individ-
uals with disabilities from iully enjoying the specified pubiic
transportation services proviced by the entity, uniess such cri-
teria can be shown to be necessary for the provision of th
services being offered;

(2} the failure of such entity to—

. o {A) make reasonable modifications consistent with those
subsection (b), as ¥ A required under section 302(bX2XAXii);
cercial 7acilities, ¥§ : . {B) provide auxiiiary aids and services consistent with the
’ - requirements of section 302(bX2XAXiii); and
(C) remove Darriers consistent with the requirements of
section 302(bX2%A) and with the requirements ci section
303tax2y; .

13) the purchase or lease by such entity of a new vehicle tother
than an automobile, a van with a seating capacity of less than &
passengers. including the driver. or an over-the-road bus) which

2buaragraphs (B)"
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:r’nes: ?e?:;%::;. o () the purchase or lease by such entity of a new van with a
-ea are not dis gR | Seating capacity of less than s passengers, including t=e driver.
rms of cost and <N §3:  Which is to be used to provide specified pubdlic transportation
) and for which a soiicitation is made after tne 30th day rfollowing

which a solicitation is made after the 30th aay toilowing tne
effective date of this section, that is not readily accessibie to and
usable by individuais with disabilities, including individuais
who use wheelchairs; except that the new vehicle need not be
readily accessible to and usable by such individuals if the new
vehicle is to be used solely in a demand responsive system and if
the entity can demonstrate that such system, when viewed in its
entirety, provides a jevel of service to such individuais equiva-
lent to the levei of service provided to the generai public:

(4%A) the purchase or lease by such entity of an over-the-road
bus which does not comply with the regulations issued under
section 306(aX2): and

(B) any other rfailure of such entity to compiy with such
regulations; and
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the efiective date of this section that is not readily accessible g
or usabie oy individuals with disabilities, including individua]
who use wheeichairs; except that the new van need not bdZR
readily accessible to and usable by such individuals if the ennty oo
can demonstrate that the system for which the van is being
purchased or leased, when viewed in its entirety, provides a B
level of service to such individuals equivalent to the level of {8
service provided to the general public; o
(6) the purchase or lease Ly such entity of a new rail pas.
senger car that is to be used to provide specmnd public transpor. 5
tation. and for which a solicitation is made later than 30 davs #g
after the effective date of this paragraph, that is not readxly :
accessible to and usable by individuals with disabilities. mclud
ing individuals who use wheelchairs; and
Ca - {7 the remanufacture by such entity of a raii passenger car
eIt kv « e < &D3L IS 10, bepseo,z.._q:pvme specified pubhc.t:;.,cgq;' lion sn g,

’ T T 7o extend its Usaple e for 10 years or more, or thé puxchase or
lease by such entity of such a rail car. unless the raii car, to the
maximum extent feasible, is made readily accessible to an
usable by individuals with disabilities, including individua
who use wheelchairs.

(c) HISTORICAL OR ANTIQUATED CARS.—

(1) Excermion.—To the extent that compliance with subset:Z
tion (b2XC) or (bX7) would significantly alter the historic or
antiquated character of a historical or antiquated rail passenge
car, or a rail station served exclusively by such cars, or wouid

Ratiroad Safety Act of 1970, such compliance shall not be,
required. -

(2) DLFINITION.—AS used in this subsection. the term “histori- o
cal or antiquated rail passem:er car’” means a rail passenge
car—

{A) which is not less than 30 years old at the time of ds<
use for transporting individuals;
tB) the manufacturer of which is no longer in the busx-_
ness of manuiacturing rail passenger cars; and
(C) “hlsn—"
(i) has a consequential association with events or :
persons significant to the past; or A
(ii) embodies, or is being restored to embody. the'y
distinctive characteristics of a type of rail passenger.
car used in the past, or to represent a time pen
which has passed.

<2 USC 12185, SEC. 305. STUDY.

ta) Purroses.—The Office of Technology Assessment shall under;:
take a study to determine—
(1) the access needs of individuals with disabilities to over-th
road buses and over-the-road bus service; and
12) the most cost-efiective methods for providing access to
over-the-road buszs and over-the-road bus service to individuals:3
with disabilities, particuiarly individuais who use wheeichairs,
through all forms of boaramz options.
(b) ConTENTS.—The study shall inciude, at a minimum. an anal)’
sis of the rollowing: .

SR e e il
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{1) The anticipated demand by individuals with disapilities for
accessible over-the-road buses and over-the-road bus service.
(2) The degree to which such buses and service, including any
service required under sections 304(bX4) and 306(aX2), are read-
ily accessiple to and usable by individuals with disabilities.
{3) The effectiveness of various methods of providing acces-
sibility to such buses and service to individuais with disacilities.
(4) The cost of providing accessible over-the-road btuses and
bus service to individuals with disabilities. including consider-
ation of recent technological and cost saving deveiopments in
‘equipment and devices,
(5) Possible design changes in over-the-road buses that could
enhance accessibility, inciuding the installation of accessible
restrooms which do not result in a loss of seating capacity.
{6) The impact of accessibility requirements on the continu-
ation of over-the-road bus service, with particular consideration
of the impact of such requirements on such service to rural
communities. .
-assible to an {¢) Apvisory CoMMITTEE.—In conducting the study required by
.~g individualg subsection (a), the Office of Technology Assessment shall establish
= _ . an advisory committee, which shall consist of—
Re. (1) members selected from among private operators and

' 4 manufacturers of over-the-road buses:
(2) members selected from among individuals with disabilities,
- . particularly individuals - who use whneeichairs, who are potential
", riders of such buses; and

(3) members selected for their technical expertise on issues
inciuded in the study, including manufacturers of boarding
. assistance equipment and devices.
The number of members selected under each of paragraphs (1} and
:(2) shall be equal, and the total number of members seiected under
.. paragraphs (1) and (2) shall exceed the number of mempers selected

under paragraph (3).

. {d) DeaouiNe.—The study required by subsection (a), along with
recommendations by the Office of Technology Assessraent. inciuéing

any policy options for legisiative action, snail be submitted to the

President and Congress within 36 months after the date of the

enactment of this Act. If the President determines that compiiance Presidentaf US.
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~before the applicable deadlines specified in seciion 3UwaXZiBy will =
result in a significsnt reduction in intercity over-the-road bus serv-
ice, the President shall extend each such deadline by 1 year.

- (&) Review.—In developing the study required by subsection (a),
the Office of Technology Assessment shall provide a preliminary
draft of such study to the Architectural and Transportation Barriers
Compliance Board established under section 502 of the Rehabilita-
tion Act of 1973 (29 U.S.C. 792). The Board shall have an opportunity
to comment on such draft study, and any such comments by the
3% Board made in writing within 120 days after the Board’s receipt of
i the draft study shall be incorporated as part of the final study
Tequired to be submitted under subsection (d).

8EC. 306. REGULATIONS.

{2) TRANSPORTATION PROVISIONS.—

2. (1) GENERAL RULE.—Not later than 1 year after the date of the
i enactment of this Act, the Secretary of Transportation shail
g v issue regulations in an accessible format to carry out sections
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Sec. 306 ) .
302(b¥%2} (B) and (C) and to carry out section 304 (other than
subsection tbX4)).

(2) SPECIAL RULES FOR PROVIDING ACCESS TO OVER- THE-ROAD

BUSES.~—
{A) INTERIM REQUIREMENTS.— it
(i) IssUANCE.—Not later than 1 vear after the date of - ¢
the enactment of this Act, the Secretary of Transpor- 3¢;c§r'
tation shall issue regulations in an accessible format to ?‘ )
carry out sections 304(hx4) and 302(bX2xDXii) that re. .
quire each private entity which uses an over-the-road - - Pr
bus to provide transportation of individuals to provide 2
accessibility to such bus; except that such regulations - Sé
sk:2ll not require any structural changes in over-the. - -
road buses in order to provide access to individuals wheo D;
use wheelchairs during the effective period of such - -
regulations and shall not require the purchase of . e Z;
S \ < . - .
e T S e s eaEaE Sasiaance devices 1o provide sccess fgsuch

(ii) EFFeCTIVE PERIOD.—The regulatxom 1ssued pursu- _
ant to this subparagraph shall be effective until the .
effective date of the regulations issued under subpara- ;
graph (B).

(B) FINAL REQUIREMENT.— :

{i) REVIEW OF STUDY AND INTERIM REQUIREMENTS.— .
The Secretary shall review the study submitted under -
section 305 and the regulations issued pursuant to
subparagraph (A).

(ii) IssuANCE.~Not later than 1 vear after the date of +
the submission of the study under section 303, the . P
Secretary shall issue in an accessible format nevs regu- ; S
lations to carry out sections 304(bX4) and 302(bX2xDXii) : i
that require, taking into account the purposes of the
study under section 305 and any recommendations
resulting from such study, each private entity which

uses an over-the-road bus to provide transportation tof . e
individuals to provide accessibility to such bus to:.: &g T & i

individuals with disabilities, inciuding individuals who Lo -
use wheelchairs. i
(1ii) EFFecTIvE PERIOD.—Subject to section 305(d), the -
regulations issued pursuant to this subparagraph shall

take effect— . P ;
(I) with respect to small providers of transpor-: T
tation (as defined by the Secretary), 7 years after o )
the date of the enactment of this Act; and : ghte
(II) with respect to other prov:ders of transpor- B v et

tation, 6 years after such date of enactment.

{C) LIMITATION ON REQUIRING INSTALLATION OF ACCESSIBLE’ ..
rEsTROOMS.—The regulations issued pursuant to this para- ‘{3§ . B2 30

graph shall not require the installation of accessible rest- -

rooms in over-the-road buses if such installation would

result in a loss of seating capacity. L. o

(3) Stanparps.—The regulations issued pursuant to thlS ’
subsection shall include standards applicable to facilities and
vehicies covered by sections 302(bX2) and 304.

(b) OTHER PrOVIsiIONs.—Not later than 1 vear after the date of the
enactment of this Act, the Attorney General shail issue regulations -
in an accessible format to carry out the provisions of this title not:
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reierred 1o in subsection (a) that include standards applicable to
: BE (scilities and vehicles covered under section 302. . '
CER-THE-ROAD iR BB, (ci CONSISTENCY Wnu‘ ATBCB qunsuxm.—:gndards incluced
) 20 K rocuiations issued under subsections ta) and :bj shall be consistent
with the minimum guidelines and requirements issued by the
X+ arcnitectural and Transportation Barriers Compiiance Board in
B accorcance with section 504 of this Act.
B8’ () INTERIM ACCESSIBILITY STANDARDS.~— .

(11 Faciurries.—If final regulations have not been issued
pursuant to this section, for new construction or aiterations for
which a valid and appropriate State or local building permit is
obtained prior to the issuance of finai regulations under this
section. and for which the construction or alteration authorized
by such permit begins within one year of the receipt of such
permit and is completed under the terms of such permit, compli-
ance with the Uniform Federal Accessibiiicy Standards in effect
at the time the building permit is issued shall suifice to satisiy
the requirement that facilities be readily accessible to and
usable by persons with disabilities as required under section
303. except that, if such final regulations have not been issued
one vear after the Architectural and Transportation Barriers
 Compiiance Board has issued the supplemental minimum guide-
lines required under section 504(a) of this Act, compiiance with
- such supplemental minimum guidelines shall be necessary to

satisfv the requirement that facilities be readily accessibie to
and usable by persons with disabilities prior to 1ssuance of th
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" 3 | {2) VEHICLES AND RAIL PASSENGER CaRs.—If final regulations
ter the date of ¥ ; ; ; ; I s
ot 5. the: have not been issued pursuant to this section, a private entity
i shall be considered to have complied with the requirements of

VSQ 2 ‘(g)%x‘:; : N ~ this title, if any, that a vehicle or rail passenger car be readily
irooses of the’ - accessible to and usable by individuals with disabilities. if the
Immendations design for such vehicle or car complies with the iaws and
~entity which regulations {including the Minimum Guidelines and Require-
~sportation to ments for Accessible Design and such supplemental minimum
cucn bus to guideiines as are issued under section 504{a) of this Act) govern-
dividuals who. = Ing accessibility of such vehicies or cars. to the extent that such
o . laws and regulations are not inconsistent with this title and are
‘on 305(d). th ‘ :2” in effect at the time such design is subdstantialiy compieted.
:r2graph shall -3 SEC. 307. EXEMPTIONS FOR PRIVATE CLUBS AND RELIGIOUS ORGANI. 2 USC.i2iim,
- :‘ “ ” LI EE SZATIONS. T "3m 1=inll=l o ~ila Srogrn L R et T e g 61 T
s_of transpore BiGd- - The provisions of this title shall not apply to private clubs or
i-2stablishments exempted from coverage under title II of the Civil
Rights Act of 1964 (4; U.S.C. 2000~a(e)) or to religious organizations
entities controlled by religious organizations, inciuding places of

RWOTSNID.
S!:c_, 308. ENFORCEMENT.

<
at

P R R

3

;.

. b
suant to this;
* facilities and?®

(8) IN GEnERAL.—
e : B + . i
siation would_ % . {1) AVAILABILITY OF REMEDIES AND PROCEDURES.—The rem- i3
edies and procedures set forth in section 204(a) of the Civil o3
Rights Act of 1964 (42 U.S.C. 2000a-3(a)) are the remedies and ! 24
; ! §:

Procedures this titie provides to any person who is being sub-
= . Jected to discrimination on the basis of disability in violation of
z-this title or who has reasonable grounds for peiieving that sucna
Person is about to be subjected to discrimination 1n vioiation of
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section 303. Nothing in this section shall require a person with"
disability to engage in a futile gesture if such person has actug]
notice that a person or orgamzatlon covered by this title doe.
not intend to comply-with its provisions.

(2) INSUNCTIVE RELIEF.—In the case of violations of sectiong;
302(b)(2)( AXiv) and section 303(a), injunctive relief shall include.
an order to alter facilities to make such facilities readily acceg:
sible to and usable by individuals with disabilities to the extep
required by this title. Where appropriate, mjuncu\e relief shai] ¥y
also include requiring the provision of an auxiilary aid o
service, modification of a policy, or provision of alternanve
methods, to the extent required by this title.

{(b) ENFORCEMENT BY THE ATTORNEY GENERAL.—

(1) DENIAL OF RIGHTS.—

{A) DUTY TO INVESTIGATE.—
(1) IN GENERAL.—The Attorney General shall inves

" gset
cur
se:
1. onf

e S L TS TS e s < -« HiEALE B]E d, violations of this title, and shall under- .

tak@ periodid Teviews o comipliance of Coveisd éntitics - ~1 =t
under this title. gre

(i) ATTORNEY GENERAL CERTIFICATION.—On the ap- per
plication of a State or local government, the Attorney goc
General may, in consuitation with the Architectural en:
and Transportation Barriers Compliance Board. and® o
after prior notice and a public hearing at which per- z
sons, including individuals with disabilities, are pro- au:
vided an opportunity to testify against such certifi- lpa:
cation, certify that a State law or local building code or

o p . 3 ys R 306
similar ordinance that establishes accessibility require . ;
ments meets or exceeds the minimum requirements of ZRNNEEEEE= A n
this Act for the accessibility and usability of covered Vi
facilities under this title. At any enforcement proceed-Z3S ond:
ing under this section, such certification by the Attor-2% ) amir
ney General shall be rebuttable svidence that su ) B.with ¢
State law or local ordinance does meet or exceed Lhe ] chin
minimum requirements of this Act. 7 : e

{B) POTENTIAL VIOLATION.—If the Attorney General has
reasonable cause to believe that—

! (i) any person or group of persons is engaged in s{SSEEEEIER'Ehis :::
i pattern or practice of discrimination under this title; oz 3 =
3o . (ii) any person or group of persons has been discrimi- ¥ _.' M C

nated against under this title and such mscnmmanon R -iolazi:

raises an issue of general public importance, i ) .Omic
the Attorney General may commence a civil action in any ) . -
appropriate United States district court.
(2) AUTHORITY OF COURT.—In a civil action under paragraph
(1XB), the court—

(A) may grant any equitable relief that such court consid:} ) " bu
ers to be appropriate, including, to the extent required by 3 [ re.
this title— S e fc) E

(i) granting temporary, preliminary, or permanent g . 8d (C
relief; . 5

(i) providing an auxiliary aid or service, modification:
of gohcy‘ practice, or procedure, or alternative met
an 4
(iii) making facilities readily accessible to and usabl
by individuais with disabilities; :

104 STAT. 364
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{B) may award such other relief as the court considers o
be appropriate, .including monetary damages to persons
aggrieved when requested by the Attorney General: and

(C) may, to vindicate the public interest, assess a civil
penalty against the entity in an amount—

(i) not exceeding 550,000 for a first violation; and
(i) not exceeding $100.000 for any subsequent vioia-
tion.

13) SINGLE vIOLATION.~—For purposes of paragraph i2iC), in ;
determining whether a first or subsequent vioiation has oc- :
curred, a determination in a single action, by judgment or !
settlement, that the covered entity has engaged in more than
one discriminatory act shall be counted as a single violation.

4} PUNITIVE pDAMAGES.—For purposes of subsection (bX2XB),
the term "monetary damages’’ and ''such other relief’ does not
irclude punitive damages. )

(3) JuDICIAL CONSIDERATION.—In a civil action under para-
graph (1XB), the court, when considering what amount of civii

" penalty, if any, is appropriate, shall give consideration to any
good faith effort or attempt to comply with this Act by the

_entity. In evaluating good faith, the court shall consider. among

cther factors it deems relevant, whether the entity could have

reasonably anticipated the need for an appropriate type of

auxiliary aid needed to accommodate the unique needs of a

particuiar individual with a disability. i

i

EC. 309. EXAMINATIONS AND COURSES. <2 USC iz,

“Any person that offers examinations or courses related to applica-
tons, iicensing, certification, or credentialing fur secondary or post.
X secondary education, proressxonal or trade purposes shall offer such
;€1aminations or courses in a place and manner accessible to persons
With disabilities or offer aiternative accessidle arrangements ior

uch individuals.
32 USC s

~SEC. 310. EFFECTIVE DATE
aote.

% {a) GENERAL RuLE.—Except as provided in subsections (b) and (ci,

thzs title shall become effective 15 months after the date of the

NBCLr~~i of this Act,” -~ === % LIRS i DT LU s, 0N T SAe i TN T e - 5

() Civin Actions.~—Except for any civil action brought for a

olation of section 303, rio civil action shall be brought for any act

gOr omission described in section 302 which occurs—
(1) during the first 6 months after the effective date. against

businesses that employ 25 or fewer employees and have gross o

receipts of $1,000,000 or less: and T
{(2) during the first year after the effective date, against

businesses that employ 10 or fewer emplioyees and have gross

.. receipts of 3500,000 or less.

' () Exceprion.—Sections 302a) for purposes of section 302(bX2) (B)

-3 aid (C) only, 304(a) for purposes of section 304(bX3) only, 204(bX3).

E-303, and 306 shall take eifect on the date of the enactment of this
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TITLE IV—-TELECOMMUNICATIONS TR ually.

] S orin c
. . . 2 ered

SEC. 401. TELECOMMUNICATIONS RELAY SERVICES FOR HEARING.&4 -
IMPAIRED AND SPEECH.IMPAIRED INDIVIDUALS.

{a) TELECOMMUNICATIONS.—Title 1I of the Communications Act of.
1834 (47 U.S.C. 201 et seq.) is amended by adding at the end thereof*;
the following new section: -

S:ate and lecal “SEC. 225. TELECOMMUNICATIONS SERVICES FOR HEAR].\‘GJ.\!PA]RED‘}
governments. AND SPEECH-IMPAIRED INDIVIDUALS. ’

IR Y

bse e “taj DEFINITIONS.—As used in this section— .

(1) COMMON CARRIER OR CARRIER.—The term ‘common car.
rier’ or ‘carrier’ includes any common carrier engaged in inter
state communication by wire or radio as defined in section 3(h ;
and any common carrier engaged in intrasiate communication y “d
i et rwnr o - on - DY Wire or radio. notwithstanding sections 2(b)and 221(b). | " #8% - -
S TTRIIEH AT RIS SR W TP TDEYRES e TDD' 'méans~a Téiécommunicatio s T
Device for the Deaf, which is a machine that employe graphic ;
communication in the transmission of coded signals through a
wire or radio communication system. K

“(3) TELECOMMUNICATIONS RELAY SERVICE:.—The term ‘tele.
communications relay services' means telephone transmission
services that provide the ability for an individual who has a'¥
hearing impairment or speech impcirment to engage in commu- !

that is functionally equivalent to the ability of an individual
who does not have a hearing impairment or speech impairment
to communicate using voice communication services by wire or 93
radio. Such term includes services that enable two-way commu- 3%
nication between an individual who uses 8 TDD or other
nonvoice terminal device and an individual who does not use
such a device. ¢ -
“(b) AVAILABILITY OF TELECOMMUNICATIONS RE1AY SERVICES.— *'
(1) IN GENERAL.—In order to carry out the purposes estab- 4%
lished under section 1, to make available to all individuals in' AN
the United States a rapid, efficient nationwide communication
service, and to increase the utility of the telephone system of
the Nation, the Commission shall ensure that interstate and
intrastate telecommunications relay services are available, t0-]
the extent possible and in the most efficient manner, to hearing- 75
impaired and speech-impaired individuals in the United States. ;
*“(2) Use oF GENERAL AUTHORITY AND REMEDIES.—For the
purposes of administering and enforcing the provisions of this”
section and the regulations prescribed-thereunder, the Commis- 248
sion shall have the same authority, power, and functions with 4
respect to common carriers engaged in intrastate communica-
tion as the Commission has in administering and enforcing the
provisions of this title with respect to any common carner.
engaged in interstate communication. Any violation of this
section by any common carrier engaged in intrastate comrou-
nication shall be subject to the same remedies. penaities, and
procedures as are applicable to a violation of this Act by &
common carrier engaged in interstate communication.
*'(c) ProvISION OF SERVICES.—Each common carrier providing telex.
phone voice transmission services shall, not later than 3 vears after
the date of enactment of this section, provide in compiiance with the

™ e O3
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homdeey s
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M regulations prescribed under this section, throughout the area in
. which it offers service, telecommunicaticns relay services, individ-
& yajly. tnruugh designees, through a compeutively seiected vendor,
B or in concert with other carriers. A common carrier snall be consid-

B2 ored 10 De ir compliance with such regulations—

%3 “(1) with respect to intrastate telecommunications relay serv-
ices in any State that does not have a certifled program under
subsection (f) and with respect to interstate telecommunications
reiay services, if such common catrier (or other entity througn
which the carrier is providing such relay services) is in compii-
ance with the Commission’s regulations under subsection (d); or

“(2) with respect to intrastate telecommunications relay serv-
ices in any State that has a certified program under subsection
oy for such State, if such common carrier (or other entity
through which the carrier is providing such relay services) is in
compiiance with the program certified under subsection «f) for

3
‘ons Act ¢
:nd thereof 3
*,
S IMPAIRED O
)

ea in inter.

section 3(hySu . . such State.

:municatiop P i (d) REGULATIONS.—

b ‘ “(1) IN GENEraL.—The Commission shall, not later than 1
Tunicatio year after the date of enactment of this section, prescribe

regulations to implement this section, inciuding reguiations

that—
“(A) establish functional requirements, guidelines, and
operations procedures for telecommunicaticns reiay serv-

ovs yraphic 28
s through'a

term . .
ansmissior Nb: . ices;

+no has agh : “(B) establish minimum standards that shall be met in
2 in commu carrying out subsection (c);
7 4 manner “(C) require that telecommunications relay services oper-
~ individua ate every.day for 24 hours per day;

_ (D) require that users of telecommunications reiay serv-
ices pay rates no greater than the rates paid for function-
allv equivalent voice communication services with respect

~ay commuy

D or othe to such factors as the duraticn of the call, the time of day,
-oes not use and the distance from point of origination to pcint of

termination;

VICES.~— “{E) prohibit relay operators from failing to fulfill the
"poses estab: obiigations of common carriers by refusing cails or limiting
:dividuals in; o : the length of calls that use telecommunications reiay serv-
T rnunication & E ices:

ne system O b < “(F) prohibit relay operators from disclosing the content
‘erstate and of any relayed conversation and from keeping records of the
3‘-"3‘1‘3]?}?.* o - - contenrt of any such conversation beyond the duration of the
- to call: and B R
nited State “{G) prohibit relay operators from intentionaily altering
zs.—For the a relayed conversation.
sions of th “(2) TecunorocY.—The Commission shall ensure that regula.

P.L. 101-336

—Jk::?»&l_ e .'-'f-_---s.-_

ne Commg - " tions prescribed to implement this section encourage,
-nctions Wity gy consistent with section T(a) of this Act, the use of existing
communica: technology and do not discourage or impair the deveiupment
:nforcing the of improved technology.

imon cartie “(2) JURISDICTIONAL SEPARATION OF COSTS.~—
stion of this “(A) IN cENERAL.—Consistent with the provisions of sec-

:tate comrow
2nalties, and’Ay
=is Act by 83
an. e
oviding tele*%
3 vears after i
znce with thegs

tion 410 of this Act, the Commissicn shall prescribe reguia-
tions governing the jurisdictional separation of costs for the
services provided pursuant to this section.

“{B) RECOVERING cosTs.—3uch regulations shall generailv

provide that costs caused by interstate teiecommunications

104 STAT. 367
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relay services shall be recovered from all subscribers for 7% y
every interstate service and costs caused by intrastate tela. 28
communications relay services shall be recovered from the.
intrastate jurisdiction. In a State that has a certified pro-.:

: gram under subsection (f), a State commission shall permit
a common carrier to recover the costs incurred in providing >SS :
intrastate telecommunications relay services by a method ~ Xy T Cor
consistent ‘with the requirements of this section. « ¢ (b 3 C
“(e) ENFORCEMENT.— : ' 47.U.3,
“(1) IN GENERAL.—Subject to subsections (f) and (g), the - 3NN N an:

Commission shall enforce this section.
“{2) CompraINT.—The Commission shall resolve, by fina) *
order. a complaint alleging a violation of this section within 180 : 1=
days after the date such complaint is filed. . i SEC. 02
“(f) CERTIFICATION.— - : : in
(1) STATE DOCUMENTATION.—Any State desiring to establisha 3%
State program under this section shall submit documentation to

- the lCommission that descr]'ibes the program of; such .State for . ‘7 =SEC. 71
e v ¢ 5 - siDPlementing intrastaie telecommunications relay services and = : v
At e "tg?“ﬁrocecfﬁ%é*s’“a'ﬁd’ remeédies  dvailable-for enforcing any - {mdend. :

requirements imposed by the State program. : Federai
*(2) REQUIREMENTS FOR CERTIFICATION.—After review of such- ontent
documentation, the Commission shall certify the State program censee
if the Commission determines that— . A
“(A) the program makes available to hearing-impaired i suc
and speech-impaired individuals, either directly, through ; -
designees, through a competitively selected vendor, or o me
through regulation of intrastate common carriers, intra- ' S iar
state telecommunications relay services in such State in a _ inc
manner that meets or exceeds the requirements of regula-: .
tions prescribed by the Commission under subsection (d); - TIT
and : ' - ‘a1l
‘“(B) the program makes available adequate procedures- e
and remedies for enforcing the requirements of the State <338 EBSEC 507
program. . : LR

“¢3) METHOD OF FUNDING.—Except as provided in subsection :
{(d), the Commission shall not refuse to certify a State program

based solely on the method such State wiil implement for?
funding intrastate telecommunication relay services.

“(4) SUSPENSION OR REVOCATION OF CERTIFICATION.—The 88 %) |
Commission may suspend or revoke such certification if, after i 3 onstr-
notice and opportunity for hearing, the Commission determines -

that such certification is no longer warranted. In a State whose RIS 210 (
program has been suspended or revoked, the Commission sh
take such steps as may be necessary, consistent with this sec-
tion, to ensure continuity of telecommunications relay services.% ¥ IR the
“(g) COMPLAINT.— .
(1) REFERRAL OF COMPLAINT.—If a complaint to the Commis-
sion alleges a violation of this section with respect to intrastate ,
telecommunications relay services within a State and certifi- 38 R Chr s
cation of the program of such State under subsection (f} is in- >} )
effect, the Commission shall refer such complaint to such State. 3§ RO o
(2} JURISDICTION OF COMMISSION.—After referring a com: 5% .
plaint to a State under paragraph (1), the Commission shall
exercise jurisdiction over such complaint only if—
‘“{A) final action under such State program has not been
taken on such complaint by such State—

104 STAT. 368
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N (i) within 180 days afler the complaint is filed with ° 183
b, such State; or ‘ Ry

(i} within a shorter period as prescribed by the

~ regulations of such State; or
"iB) the Commission determines that such State program , I
{

- 3 is no longer qualified for certification under subsection (f).”.
R (b CONFORMING AMENDMENTS.—The Communications Act of 1924

47.U.8.C. 131 et seq.) is amended—
"7 (1vin section 2(b) (47 U.S.C. 152(b)), by striking “section 224"

. and inserting “‘sections 224 and 225"yand

.. 12)in section 221(b) (47 U.S.C. 221(b}), by striking “section 301" B ) .

g . and inserting “sections 225 and 301", 4 3
BSEC. 102, CLUSED-CAPTIONING OF PUBLIC SERVICE ANNOUNCEMENTS. It

: Section 711 of the Communications Act of 1934 is amended to read

5y final %23
tnin 180

<7 USC A1l

ablish 2+ n
.fation tod ' follows:

State forid E-SEC. 711. CLOSED-CAPTIONING OF PUBLIC SERVICE ANNOUNCEMENTS.
ciees and o8 o 'Any television public service announcement that is produced or
‘ng any3x unded in whole or in part by any agency or instrumentality of

& Faderal Government shall include closed captioning of the verbal
content of such announcement., A television broadcast station
A icensee—

- (1) shall not be required to supply closed captioning for any
- such announcement that fails to include it; and :

impaired %%

chrough .. (2 shall not be liable for troadcasting any such announce-

aor. OrZci "ment without transmitting a closed caption unless the licensee

TS, JOtras intentionally fails to transmit the closed caption that was
a . inciuded with the announcement.”.

rccedures, R
the State BSEC. 301. CONSTRUCTION.  sruscinm

B (8) IN GeNERAL.—Except as otherwise provided in this Act, noth-
RIng in this Act shall be construed to apply a lesser standard than the
andards appiied under title V of the Rehabilitation Act of 1873 (22
.S.C. 190 et seq.) or the regulations issued by Federal agencies
suant to such title.
(b) ReLatioNsiip To OTHER Laws.—Nothing in this Act shall be
Astrued to invalidate or limit theremrgdes rightss and procecdures . . .. . o .
R L! any Federal law or law of any State or political subdivisigr of any "™~ ' --= =T L0 T
BEState or jurisdiction that provides greater or equal protection for the
RIgAts of individuals with disabilities than are afforded by this Act. : .

' Oﬁmg in this Act shall be construed to preclude the prohibition of, M
“the 1mposition of restrictions oz, smoking in places of employ- '
ent covered by title I, in transportation covered by title Il or 111, or
‘ntrastate T g2 places of public accommodation covered by title IIL
! s BRI (C) INsURANCE. —Titles | through IV of this Act shall not be
i nstrued to prohibit or restrict—

‘- (1) an insurer, hospital or medical service company, health
maintenance organization, or any agent, or entity that admin-
- 1sters benefit plans, or similar organizations from underwriting
‘nisks, classifying risks, or administering such risks that are
based on or not inconsisteat with State law; or

- (2} a person or organization covered by this Act from
estaplishing, sponsoring, observing or administering the terms

upsection iy
program
:ment for

a (D is in'y
uch State. '
g a com :
sion shall 158

: not been 3y

104 STAT. 3689
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42 USC 12202
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42 USC 12203.

0 | 42 USC 12204
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of a bona fide benefit plan that are based on underwriting rig
classifying risks, or administering such.risks that are based

or not inconsistent with State law; or
(3) a person or organization covered by this Act fmg
establishing, sponsoring. observing or administering the tery
of a bona fide benefit plan that is not subject to State laws
regulate insurance.
Paragraphs (1), (2}, and (31 shall not be used as a subterfuge to av.
the purposes of title I and III. )
(d) ACCOMMODATIONS AND SERVICES.—Nothing in this Act sha}
construed to require &n individual with a disability to accept g
accommodation, aid, service, opportunity, or benefit which st
individual chooses not to accept.

SEC. 502. STATE IMMUNITY.
<A State shal! not te immmune under the eleventh ._xw.ndneqt

“State court™of competent jurisdiction for a vioiation of this Act. In
any action against a State for a violation of the requirements of thi
Act, remedies (including remedies both at law and in equity) an
available for such a violation to the same extent as such remedie
are available for such a violation in an action against any public o
private entity other than a State.

SEC. 503. PROHIBITION AGAINST RETALIATION AND COERCION,

(a) RETALIATION.—No person shall discriminate against an
mdxvxdual because such individual has opposed any act or practi
made unlawful by this Act or because such individual made®
charge, testified, assisted, or participated in any manner in a
investigation, proceeding, or hearing under this Act.

(b} INTERFERENCE, CoErcION, OR INTIMIDATION.—It shall be unlaw
ful to coerce, intimidate, threaten, or interfere with any individ:
in the exercise or enjoyment of; or on account of his or her havi
exercised or enjoyed, or on account of his or her having aided’
encouraged any other individual in the exercise or enjoyment
any right granted or protected by this Act. !

{c) REMEDIES AND PRoCEDURES.—The remedies and procedur
available under sections 107, 203, and 30S of this Act shail
available to aggrieved persons for Violations of subsections (a) ang
(b), with respect to title I, title Il and title III, respectively.

SEC. 504. REGULATIONS BY THE ARCHITECTURAL AND TRA\SPORTATIO
BARRIERS COMPLIANCE BOARD.

(a) IssUANCE oF GUIDELINES.—Not later than 9 months after t
date of enactment of this Act, the Architectural and Transportatl
Barriers Compliance Board shall issue minimum guidelines th
shall supplement the existing Minimum Guidelines and Requi
ments for Accessible Design for purposes of tities Il and 1II of
Act.

(b) CoNTENTS OF GUIDELINES.—The supplemental guidelines iss
under subsection (a) shall establish additional requirements, cons.
ent with this Act, to ensure that buildings, facilities, rail passen
cars, and vehicles are accessible, in terms of architecture and de
transportation, and communication, to individuals with disabilitl

(¢) QuaLIFIED HISTORIC PROPERTIES.—

(1) IN GENERAL.—The supplemental guidelines issued unders
subsection (a) shall include procedures and reguirements o

104 STAT. 370
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N, 3N _ Sec.
ng rish,." - alterations thaz wil_l thl_'eatep or destroy t‘l?_e.thwn:c signifi- ec. 506
based cance of quaiified historic buildings and faciiities as defined in
-¢ on; 4.1.7/1xa) of the Uniform Federal Accessibility Standards.
.. (2} SITES ELIGIBLE FOR LISTING IN NATIONAL REGISTER.—With
" respect to alterations of buildings or facilities that are eligible
for listing in the National Register of Histeric Places under the
National Historic Preservation Act (16 U.S.C. 470 et seq.), the
guidelines described in paragrapn (1) shall, at a minimum,
maintain the procedures and requirements established in 4.1.7
shall be " () and (2) of the Uniform Federal Accessibility Standards.
coent o3 OrHER siTES.—With respect to alterations of buildings or
xchp an facilities designated as historic under State or local law, the
such guidelines described in paragraph (1) shall establish procedures
equivalent to those established by 4.1.7(1) (b) and (c) of the
Uniform Federal Accessibility Standards, and shall require, at a
Srment 1508 _ minimum, compliance with the requirements established in
>deral of . © 4.1.7(2) of such standards.
zderal or : :
s Act. . EC. 505. ATTORNEY'S FEES. 42 USC 12205,
;?:g t;“‘. . . In any action or administrative proceeding commenced pursuant
com edig{ to this Act, the court or agency, in its discretion, may allow the
oublic revailing party, other than the United States. a reasonable attor-
p or Bk ney's fee, including litigation expenses, and costs, and the United
_ 8 States shall be liable for the foregoing the same as a private
: . individual. R
nst any. : - SEC. 306, TECHNICAL ASSISTANCE. 12 USC 12206
?_f :t_:nce YN * () PLAN FOR ASSISTANCE.~
ar i S (1) IN GENERAL—Not later than 180 days after the date of
Al enactment of this Act, the Attorney General, in consultation
o unlaw- with the Chair of the Equal Employment Opportunity Commis-
rdividual sion, the Secretary of Transportation, the Chair of the Architec-
r having tural and Transportation Barriers Compliance Board, and the
nided or® Chairman of the Ffederal Communications Commission, shall
ment of develop a plan to assist entities covered under this Act, and
e Ok other rederal agencies, in understanding the responsibility of
oce dura‘ such entities and agencies under this Act. . . )
<hall be. ... (2) PusLICATION OF PLAN.—The Attorney General shail puc-
ta) and. % « lish the plan referred to in paragraph (1) for public comment in
e~ . ._ .accordance with subchapter II of chapter § of title 5. United
sV SR PRl & < —TmtesCode (connnonly xmown a3 i Admisiatrasing RIocedurs, o eizio -
'‘RTATION o - Act). T '
: g (1) AcEncy axp Pusuc AssistaNceE—The Attorney General may
ifrer thes 3 obtain the assistance of other Federal agencies in_carrying out
. : subsection (a), including the National Council on Disability, the

;oex;tatt;’oax:-' SRR President’s Committee on Employment of People vrith Disabilities,
; : : the Small Business Administration, and the Department of

?%‘}“g;l. 8. Commerce.
. (¢) IMPLEMENTATION.—

2 issued (1) RENDERING ASSISTANCE.—Each Federal agency that has

comsist- responsibility under paragraph (2) for implementing this Act
issenger may render technical assistance t individuals and institutions
i design, th.a.t have rights or duties under the respective title or titles for
Abilities. which such agency has responsibility.

(2) IMPLEMENTATION OF TITLES.—

4 under <&@ (A} Tirte 1.—The Equal Empioyment Opportunity
ents for A4 Commission and the Attorney Generai shail impiement the
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Taly 26 AMERICANS WITH DISABILITIES ACT
(b} SuBMISSION OF REPORT.—Not later than 1 year after the enact-
L ment of this Act, the National Council on Disability shall submit the
BISE report required under subsection (a) to Congress.

M. () SpeCIFIC WILDERNESS ACCESS.—

{1) IN GENERAL.~—Congress reaifirms that nothing in the
Wilderness Act is to be construed as prohibiting the use of a
- wheeichair in a wilderness area by an individual whose disabil-
_ ity requires use of a wheelchair, and consistent with the Wilder-
-+ ness Act no agency is required to provide any form of special

" treatment or accommodation, or to construct any facilities or
modify any conditions of lands within a wilderness area in order
" to facilitate such use.

{2) DerFiNTmiON.—For purpeses of paragraph (1), the term
“wheelichair” means a device designed solely for use by a mobil-
ity-impaired person for locomotion, that is suitable for use in an

B~ indoor pedestrian area.

TR
e C- 508. TRANSVYESTITES.

BEBES. For the purposes of this Act, the term “disabled” or ‘‘disability”
AR shall not apply to an individual solely because that individual is a

e tJ;'ansvestite.

ANon

E-SEC. 509. COYERAGE OF CONGRESS AND THE AGENCIES OF THE LEGIS.

5 LATIVE BRANCH.

:‘(a) COVERAGE OF THE SENATE.—

(1) CommMiT™MENT 10 RuLe XLO.—The Senate reaffirms its
commitment to Rule XLII of the Standing Rules of the Senate
~" which provides as follows:

. ""No member, officer, or empioyee of the Senate shall, with
respect 10 employment by the Senate or any office thereor—
‘ **(a) fail or refuse to bire an individual;

1

ar 2 ;
s (b} discharge an individuai; or
-ig “(c) otherwise discriminate against an individual with
i, respect to promotion, compensation, or terms, conditions, or
x4 privileges of employment

on the basis of such individuai's race, color, religion. sex,

nationali origin, age, or state of physical handicap.”.

(2) APPLICATION TO SENATE EMPLOYMENT.—The rights and
protections provided pursuant to this Act, the Civil Rights Act
of -1890 (S. 2104, 101st Congress), the Civil Rights Act of 1964,
- the Age Discrimination in Empioyment Act of 1967, and the
Rehabtl Ratioi-AZt of 1973°shali 55 thY Fespact to e
. ment by the United States Senate.
(3) INVESTIGATION AND ADJUDICATION OF cLAIMS.—All claims

Je: [
e " Taised by any individual with respect to Senate empioyment,
" pursuant to the Acts referred to in paragraph (2), shall be

_ Investigated and adjudicated by the Select Committee on Ethics,

pursuant to S. Res. 338, 88th Congress, as amended, or such
;_ Other entity as the Senate may designate.

(4) RioHTs oF EMprLoYErs.—The Committee on Rules and
. Administration shall ensure that Senate employees are
(ué!)formed of their rights under the Acts referred to in paragraph
. {3 ApericABLE ReMEDIES.—When assigning remedies to
- Individuals found to have a valid claim under the Acts referred
XY ' L0 in paragraph (2), the Select Committee on Ethics, or such

Y.~ other entity as the Senate may designate, should to the extent

104 STAT. 373
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practicable apply the same remedies applicable to all other "5
employees covered by the Acts referred to in paragraph (2),.
Such remedies shall apply exclusively. .
(6) MATTERS OTHER THAN EMPLOYMENT.— -
(A) IN GENErRaL—The rights and protections under thig
Act shall, subject to-subparagraph (B), apply with respect to
the conduct of the Senate regarding matters other than
employment.
(B) Remepies.—The Architect of the Capitol shall estab-
lish remedies and procedures to be utilized with respect to
the rights and protections provided pursuant to subpara-
graph (A). Such remedies and procedures shall apply exclu.
sively, after approval in accordance with subparagraph (C),
(C) PROPOSED REMEDIES AND PROCEDURES.—F or purposes of
subparagraph (B), the Architect of the Capitol shall submit
proposed remedies and procedures to the Senate Committee
on a%ujl)es a;fxd.-Adrninistra;xion. The r:)me;ii;s a(r:xg procedures
S e e - —=, Shall be effective upon the approval of the Committee on-
TR SRR TN T RUTes and AT IR RGO T S s S ey
(1) EXERCISE OF RULEMAKING POWER.—Notwithstanding any, Z
other provision of law, enforcement and adjudication of the.,:
rights and protections referred to in paragraph (2) and (6XA)
shall be within the exclusive jurisdiction of the United States:
Senate. The provisions of paragraph (1}, (3}, (4), (5), (6XB), and
(6XC) are enacted by the Senate as an exercise of the rule-
making power of the Senate, with full recognition of the right of
the Senate to change its rules, in the same manner, and to the ?
same extent, as in the case of any other rule of the Senate.
(b) CoveRAGE oF THE HOUSE OF REPRESENTATIVES.—
(1) In cENeraL.—Notwithstanding any other provision of this
Act or of law, the purposes of this Act shall, subject to para-
graphs (2) and (3), apply in their entirety to the House of
Representatives. .
: {2) EMPLOYMENT IN THE HQUSE.—
TR (A) AppuicatioN.—The rights and protections under this
! Act shall, subject to subparagraph (B), apply with respect to -3
any employee in an employment position in the House. of ;3
Representatives and any employing authority of the House '
' of Representatives.
B (B) ADMINISTRATION.— :
;"33 SA N (i) IN GENERAL.—In the administration of this para-
. - graph, the remedies and procedures made applicable ] 3 X3
i pursuant to the resolution described in clause i) shall RN -
apply exclusively.
(ii) ResoLuTioN.—The resolution referred to in clause
(i) is House Resolution 15 of the One Hundred First
Congress, as agreed to January 3, 1989, or any other
provision that continues in effect the provisions of, or 1s
a successor to, the Fair Employment Practces
Resolution (House Resolution 338 of the One Hun-
dredth Congress, as agreed to October 4, 1988).
* (C) EXERCISE OF RULEMAKING POWER.~—The provisions of
subparagraph (B) are enacted by the House of Representa-
tives as an exercise of the rulemaking power of the House
of Representatives, with full recognition of the right of the
House to change its rules, in the same manner, and to the 3§
same extent as in the case of any other rule of the House.
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Krly 26 AMERICANS WITH DISABILITIES ACT
2~ (3) MATTERS OTHER THAN EMPLOYMENT.—
(A) IN GeNERAL.—The rights and protections under this
Act shall, subject to subparagraph (B), appiy with respect to
the conduct of the House of Representatives regarding
matters other than employment.
1B) Remepies.—The Architect of the Capitol shall estab-
lish remedies and procedures to be utilized with respect to
the rights and protections provided pursuant to subpara-
graph (A). Such remedies and procedures shall apply exclu-
sively, after approval in accordance with subparagraph (C).
tC) ApprovalL.—For purposes of subparagraph (B), the
Architect of the Capitol shall submit proposed remedies and
procedures to the Speaker of the House of Representatives.
The remedies and procedures shall be effective upon the
approvai cf the Speaker, after consulitation with the House
Office Building Commission.

() INSTRUMENTALITIES OF CONGRESS.— )
2. (1) I GeNERAL.—The rights and protections under this Act

: shall. subject to paragraph (2), apply with respect to the conduct
" of each instrumentality of the Congress.

(2) ESTABLISHMENT OF REMEDIES AND PROCEDURES BY
INSTRUMENTALITIES.—The chief official of each instrumentality
- of the Congress shall establish remedies and procedures to be
. utilized with respect to the rights and protections provided
2 * pursuant to paragraph (1). Such remedies and procedures shall
R®.. appiv exclusively. :

o (3) REPORT TO CONGRESS.—The chief official of each instrumen-
. tality of the Congress shall, after establishing remedies and
- procedures for purposes of paragraph (2), submit to the Congress
a revort describing the remedies and procedures.

- .. {{) DEFINITION OF INSTRUMENTALITIES.—For purposes of this
- “section, instrumentalities of the Congress include the following:
BBE{“ the Architect of the Capitol. the Congressional Budget Office,
the General Accounting Office, the Government Printing Office,
_the Library of Congress, the Office of Technology Assessment,
- and the United States Botanic Garden.

- () ConsTrucTION.~Nothing in this section shall alter the
enforcement procedures for individuals with disabilities pro-
ry; Yided in the Gegaral Accounting Qffice. Personnel Act of 1980
:and regulations promulgated pursuar

% 510. ILLEGAL USE OF DRUGS.

-{8) IN GENERAL ~For purposes of this Act, the term “individual
th a disability” does not include an individual who is currently

lause #5118 dis

First .5 &ngaging in the illegal use of drugs, when the covered entity act. on

sther asis of such use.

or is & ) RuLes or ConstrucTiON.—Nothing in subsection (a) shall be

tices i ]mrued to exclude as an individual with a disability an individual

Hun 7~ (1) has successfully completed a supervised drug renabilita-

ns of - tion program and is no longer engaging in the iilegal use of -

enta- ~drugs. or has otherwise been renabilitated successiully and is no
longer engaging in such use;

(2) is paruicipating in a supervised rehabilitation program and

f the ; o8 &

5 the 15 no longer engaging in such use;or . o

ouse. Sl Co (3) is erroneously regarded as engaging in such use, but is not
TR éngaging in such use;
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except that it shall not be a violation of this Act for a covered entjty 4 SRexcep
to adopt or administer reasonable policies or procedures, including : 1o adt
but not limited to drug testing, designed to ensure that an individua] PR hut n’
described in paragraph (1) or (2) is no longer engaging in the illega} o :
use of drugs; however, nothing in this section shall be construed to il guse 0

encourage, prohibit, restrict, or authorize the conducting of testing
for the illegal use of drugs.

(¢) HeaLTH AND OTHER Services.—Norwithstanding subsection (a)
and section 311(bX3), an individual shall not be denied health sery.
ices, or services provided in connection with drug rehabiliration, on N UrTS
the basis of the current illegal use of drugs if the incividual ig : serviC
otherwise entitled to such services. ’
(d) DEFINITIGN OF ILLEGAL USE OF DRUGS.— .

(1) IN GENERAL.—The term “illegal use of drugs” means the 3%
use of drugs, the possession or distribution of which is unlawfu) -5
under the Controlled Substances Act (21 U.S.C. 812). Such term X8
_does pot include the use of 8 drug taken under supervisivn by a %
"Ticensed hearth cace ‘professional, of other “ise§ authorized 57 3
1the Controlled Substances Act or other provisions of Federal £
aw. :
(2) Drugs.—The term ‘‘drug’’ means a controlled substance,
as defined in schedules I through V of section 202 of the’
Controlled Substances Act.

SEC. 511. DEFINITIONS.

{a) HOMOSEXUALITY AND BISEXUALITY.—For purposes of the defini-
tion of “‘disability” in section 3(2), homosexuality and bisexuality are
not impairments and as such are not disabilities under this Ac

(b) CErTAN ConDITIONS.—Under this Act, the term “disability”
shall not inciude—

(1) transvestism. transsexualism, pedophilia, exhibitionism,
voyeurism, gender identity disorders not resulting from phys-’
ical impairments, or other sexual behavior disorders;

(2) compulsive gambling, kleptemania, or pyromania; or

{3) psvchoactive substance use disorders resuiting from. cur:
rent illegal use of drugs.

SEC. 512 AMENDMENTS TO TBE REHABILITATION ACT.

(a) DeFINTTION OF HANDICAPPED INDIVIDUAL—Section 7(8) of th
Rehabilitation Act of 1973 (29 U.S.C. 706(8) is amended b
redesignating subparagraph {(C) as subparagraph (D), and by insert:
ing after subparagraph (B) the following subparagraph: , =X

"(CXi) For purposes of title V, the term ‘individual with handicaps-zi}
does not include an individual who is currently engaging in the o8
illegal use of drugs, when a covered entity acts on the basis of such*’§
use. .

‘“(ii) Nothing in clause (i) shall be construed to exclude as an
individual with handicaps an individual who— .

“(I) has successfully completed a supervised drug rehabilita-
tion program and is no longer engaging in the illegal use of %
drugs, or has otherwise been rehabilitated successiully and is RO <
longer engaging in such use; -

“(ID) is participating in a supervised rehabilitation program ;¢
and is no longer engaging in such use; or -

“(I11) is erroneousiy regarded as engaging in such use, but 13 33
not engaging in such use; ;

104 STAT. 376
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R : hat it shall not be a violation of this Act for a covered entit See. 313 ‘
ver :, cept that it § no a violation o orac entity o
as. licilf:étgy ! . f.fafo;n or administer reasonable policies or procedures, including {488
in individug 8% k. but not limited to drug testing, designed to ensure that an individual ¥
.n the illegaj i '. 3 descnoed in subclause (I) or (I} is no longer engaging in the illegal fl- 5
constru of drugs. §
ag of te:d- 0¥ :-.:. u.sfmx) Notwithstanding clause (i), for purposes of programs and J i;
’ B activities providing health services and services provided under L IEE
;ubsection (a) 2 titles I, II and III, an individual shall not be excluded from the h:
neaith serv. beneﬁt.s of such programs or activities on the basis of his or her ‘ it
silitation, o 8 current illegal use of drugs if he or she is otherwise entitled to such § 2
:ncividu Er services. 5
2 : ;4 “(iv) For purposes of programs and activities providing edu- BE (-
“eational services, local educational agencies may take disciplinary g
;" means th ction pertaining to the use or possession of iliegal drugs or alcohol .. -
2 is unlawfy} against any handxcapped student who currently is engaging in the ‘1‘ .
2). Such term3 illegal use of drugs or in the use of alcohol to the same exient that ;
ervision by a ‘such disciplinary action is taken agamst nonhandicapped students. :
.uthorized by; ¥% Furthermore, the due process procedures at 34 CFR 104.36 shall not L
:s of Federal 2 apply to such disciplinary actions. :
- " “(v) For purposes of sections 503 and 504 as such sections relate to i, .
s substance., : emplovment the term ‘individual with bandicaps’ does not include 1
202 of i any irdividual who is an alcoholic whose current use of alcohol !
prevem.s such individual from performing the duties of the job in N
& question or whose employment, by reason of such current alcohol
. L. abuse, uould constitute a direct threat to property or the safety of
ore sothers.”
sf ,’ () DerFrniTION OF ILrEGAL DRUGS.—Section 7 of the Rehabilitation
e Act 2 Act of 1973 (29 U.S.C. 706) is amended by adding at the end the
“asability: following new paragraph:
.. ke . '(22XA) The term ‘drug’ means a controlled substance, as defined
Xxnipiuonism, 5= in schedules I through V of section 202 of the Controlled Substances
z irom phys Act {21 US.C. 812). -
s S - “(B) The term 'illegal use of drugs’ means the use of drugs, the
aia:or - ssession or distribution of which is uniawtul under the Controiled el
ng rom curs ubstances Act. Such term does not inciude the use of a drug taken B
under supervision by a licensed health care professional. or other '
uses authorized by the Controiied Substances Act or other provi- i
gions of Federal law.”. T
{&? ConvorMNG AMENDMENTS 5! woeqtion U(&Blof the Rehgbilitar —: . o - —. .5 W&, cusssSages
hon Act of 1973 (29 U.S.C. T06(8XB)) is amended— ' ‘ Y-
B . 1) in the fglr:t sgntence. bly;, stnlfjmg “Subjectsu; the second ,
.. sentence of this su aragrap and inserting “Subject to sub- g
3n handlcag ° paragraphs (C) and (B) k—
ging in the )b . B
sasis of such y striking the second sentence R
‘ : I :SEC. 513. ALTERNATIVE MEANS OF DISPUTE RESOLUTION. 42 USC :2212. ‘ ¥
tciude as A0, TCR ~ Where appropriate and to the extent authorized by law, the use of Y-
g rehabil}ta:“ alte ternative means of dispute resolution, including sgtt!eme_ng nego- '
Tegal use of Hiations, conciliation, facilitation, mediation, factfinding, minitrials,
:lly and is Bo
.ion program
A use, but is 8 X
104 STAT. 377 ' b
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See. 513 i
and arbitration, is encouraged to resolve disputes arising under thisa i

Act.

42 USC 12213, SE(C. 514. SEVERABILITY.

Should any provision in this Act be found to be unconstitutional, g
by a court of law, such provision shall be severed from the remain.
der of the Act, and such action shall not affect the enforceability of
the remaining provisious of the Act. i

Approved Juiy 26, 1990.
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NATIONAL LABOR
RELATIONS ACT

Obligation Clarified by
Recent Court Decisions

An employer does not violate federal
labor law by insisting on control over
wage increases. provided that there is no
additional evidence of bad faith bargain-
ing. Two courts of appeal recently clari-
fied the scope of the bargaining obligation
in this crucial area. increasing employers’
leverage at the bargaining table.

In Colorado-Ute Electric Association v,
NLRB (July 22, 1991). the United States
Court of Appeals for the Tenth Circuit
reversed the NLRB in holding that an
employer may implement a merit-based
wage increase plan when a bargaining
impasse is reached. The Union opened
negotiations with a proposal for a 9%

" across-the-board wage increase for all

unit employvees. The Employer coun-
tered with a2 proposal to phase out the
existing structure of multiple progression
levels within each job category and re-
place it with a system under which each
job category would receive a single wage

| individual emplovees within each cat-

Employer’s BargaM

ate. Under the Employer’s proposal,

Fall 1991 @ Volume 2, Number 4
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*egory would be eligible for merit in-
creases at the discretion of the Com-
pany.

No agreement was reached at the first
meeting, nor at any of the subsequent
22 sessions which took place over the
next eight months. Although Colorado-
Lte continued to insist on merit in-
creases while the Union pressed for an
across-the-board increase, considerable
give and take did occur. Among other
things. the Emplover eventually agreed
to submit the proposed merit increases
1o review by upper-level management.
which responded to the Union's con-
cern that granting complete control
over wage increases to supernvisors
would create a favoritism problem.
Ultimately. neither side would move
further. The Emplover notified the
Union that it believed an impasse had
been reached and it intended to imple-
ment its final offer. The Union struck;
the Employer implemented the merit
increéase program as proposed.

The NLRB held that Colorado-Ute had
violated Section 8(a)(5) of the National
Labor Relations Act because it had
never bargained over the “specific
terms” of the merit increase program —
that is, the acrual timing and amount of

3
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the individual emplovees” increases.
According to the NLRB. the Emplov-
r's insistence on retaining control
mounted 1o a request that the Union
waive its statutory right to bargain
over the timing and amount of wage
INCreases.

The Tenth Circuit. however, disagreed
“and held instead that the bargaining
history of the case demonstrated that
the Union’s rights had been vindicated
by hard. vigorous and constructive
bargaining over the merit wage pro-
posal. In the Court’s view. the law
did not require bar-gaining over the
timing and amount of rate increases
for individual emplovees. Rather, bar-
gaining over a general proposal to
retain discretion over merit wages sat-
isfied the emplover’'s bargaining obli-
gation. Subject 1o the obligation to
bargain in good faith — which was
met here. the court emphasized — an
emplover is free to implement its own
proposals at impasse.

The United States Court of Appeals
for the District of Columbia reached
a similar result in Cincinnati News-
paper Guild. Local 9 v. NLRB (July
12. 1991). Again. the issue was
whether the Emplover had violated
its good faith bargaining obligation
by insisting upon unilateral control
over wage increases. The NLRB
maintained that the Emplover's pro-
posal amounted 10 a per se refusal to
bargain. The Court held that the
NLRB's position was inconsistent
with the general rule that “the Board
may not, either directly or indirectlyv,
compel concessions or otherwise sit
in judgment upon the substantive
terms of collective bargaining agree-
ments.” The Court also found that
there was insufficient evidence to
support the NLRB's charge that the
Employer had insisted on unilateral
control over all aspects of wages.

Fall 1991 « Page 2 P

including wage reductions uand payv
rates for new hires.

Both decisions indicate that, in itselt,
an emplover's insistence upon a par-
ticular bargaining position is rarely. if
ever. a violation of the Nationa! La-
bor Relations Act (NLRA). There
must be additional evidence of bad
faith before the employer's conduct
rises to an unfair labor practice. For
example. bad faith has been found

where an employer unilaterally
changed the work schedule during
negotiations; made misrepresenta-
tions and withheld information dur-
ing bargaining: offered a benefits
plan that openly discriminated
against union members: discouraged
the union from accepting the
employer's offer. or maintained a
“sham” insistence on a particular
proposal. However, in the absence
of bad faith, an employer is free 1o
propose to retain discretion over
wiage increases and to remain stead-
fast on that issue. Of course, the
emplover is still required to deal
with the union as the bargaining

representative. I

Employees Can

Have Union Assistance
When Submitting To
Drug Tests

U nionized employers should be
aware that an employvee may be en-
titled 1o assistance from his or her
union if asked by the employer 10
submit to a drug test. at least if fail-
ure of the test could lead 1o disci-
plinary action.

In 1975, the United States Supreme
Court. in its Weingarten and Gar-
ment Workers decisions, held that an

employee is entitled to insist upon

union representation at an
emplover's investigatory interview.
In particular, the Court held that
union assistance with an investiga-
tion that could result in disciplinary
action against the emplovee consti-
tutes “protected concerted activity”
within the meaning of the National
Labor Relations Act, and that any ac-
tion by an emplover to discipline or
discharge an employee for refusing
to participate in the emplover’s in-
vestigation without union representa-
tion is a violation of Section 8(a)(1)
of the Act.

The NLRB recently applied this logic
o the drug testing area. Safeuay
tores. Inc. (July 31, 1991) involved
n inquiry into an employee’s record
f absenteeism. As part of that in-
uiry the employee was asked to
ubmit to a drug test. When he re-

fused to do so without union assis-

tance. he was suspended for refusing
to cooperate with the emplover’s in-
vestigation. The NLRB ruled that this
suspension violated the emplovee’s

Werngarten rights and ordered that

the emplover offer 1o reinstate the

emplovee.

The NLRB emphasized that its deci-
sion was based on the fact that the
drug test in question was part of a
larger disciplinary investigation by
Safeway Stores. It did not decide
whether an employee is entitied to
union representation any time he or

" she is required by the emplover to

be tested for drugs. However. the
Supreme Court's Weingarten deci-
sion suggests that union representa-
tion during an emplover's investiga-
tion must be permitted whenever an
employee reasonably expects that

. disciplinary action may result. Since

most employers that conduct drug
tests of current employees at least
leave open the possibility that evi-
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dence of drug use may result in disci-
plinary action. unionized employers
should not as a general rule refuse an
employee’s request for union assis-
tance with any drug test. Il

Appeals Courts Amplify
Successorship Rules

A sharply divided United States
Court of Appeals for the Seventh Cir-
cuit recently held that an emplover
that illegally avoided its obligation to
bargain as a successor employer
must reinstate all the terms of em-
ployment. including the collective
bargaining agreement. in effect un-
der the predecessor emplover. {'S.
Marine Corporation v. NLRB. (Sep-
tember 25, 1991).

The case arose from events sur-
rounding the 1984 purchase of
Chrysler Marine Corporation by U S.
Marine. During the purchase nego-
tiations. U.S. Marine repeatedly
stated that it planned to hire some of
the Chrvsler emplovees but that it
would not recognize the union
which had represented them. Upon
completion of the sale. Chrysler laid
off its entire work force and U.S. Ma-
rine began interviewing potential
emplovees. U.S. Marine indicated
that it would need 396 workers on
the job by June of 1984. By January.
261 workers had been hired. 223 of
whom had been emploved by
Chrysler. Thirty-four former Chrysler
employees were not hired.

U.S. Marine rejected union requests

for discussions of grievances and lists

of employees. U.S. Marine then
raised the estimate of workers
needed by June to 460. The Union
filed an unfair labor practice charge
claiming that U.S. Marine had unlaw-
fully refused to bargain. U.S. Marine

|
i
1

claimed that under the “successor
emplover” doctrine, it had no duty to
recognize the union because less
than half of the 460 expected em-
plovees were Chrvsler workers.

The Seventh Circuit agreed that U.S.
Marine's refusal to recognize the
union constituted an unfair labor
practice and that its refusal to hire
the thinty-four Chrysler emplovees
was an attempt to evade its obliga-
tion as a successor employer. The
Court recognized that a successor
emplover is not obligated to obsen-e
the substantive terms of a collective
bargaining agreement in effect be-
tween a union and its predecessor ;
and is usually ~free to set the initial
terms on which it will hire the em-
ployees of a predecessor.” The
Cournt noted. however. the rule ar-
ticulated by the United States Su-
preme Court that in “instances in
which it is perfectly clear that the
new employer will retain all of the
emplovees in the unit . . . it will be
appropriate to have him initially con-
sult with the employees’ bargaining
representative before he fixes terms.” :
The Court of Appeals interpreted the !
rule to require that “[wlhere all or .
substantially all of the predecessor's
employees would have been re-
tained but for the successor's unlaw-
ful discrimination. the successor
loses the right to set initial terms and
conditions of employment and vio-
lates the Act if it unilaterally alters
the predecessor's terms without first
consulting the union. In such cases.
the Board may impose a status quo
remedy to restore the situation to
what it would have been absent the
successor’s unfair labor practices.”

A lengthy dissent in the case took :
issue with the "remedy” imposed. i
contending that it in fact amounted
1o a penalty that the Board has no
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authority 1o issue. The arguments
raised by the dissent appear to have
merit and this case will have to be
watched for further developments.

In another decision. the United States
Court of Appeuls for the Third Circuit
distinguished an employer's labor
obligations following a stock transfer
transaction from those that attach to
successorship status.

The Court upheld the NLRB's deter-
mination that an emplover that trans-
ferred its stock to a larger corpora-
tion but remained intact as a
separate entity is not relieved of its
obligations under a collective bar-
gaining agreement. NLRB doctrine
goVerning successor Corporations
was held not to apply because the
original employer never went out of
business but merely became a sub-
sidiary of a larger corporation.

Harmony Mining Corporation oper-
ates a coal mine in Portage, Pennsvi-
vania. The United Mine Workers of
America was the collective bargain-
ing representative of its employees
when production at the mine was
suspended and the emplovees were
laid off. During the lavoff period.
the ownership of Harmony changed
when Harmonyv's major creditor ac-
quired all of Harmonv's assets and
shares of stock. which the creditor
then assigned to its parent company.
Harmony continued 1o exist after the
stock transfer, but its financial opera-
tions were consolidated with its
creditor and the parent company.
When the mine resumed operations,
Harmony. under its new owner.
failed to recall laid-off employees in
accordance with the seniority provi-
sion of the collective bargaining
agreement.
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The Court considered evidence of
the relationship between the mine
operalor, its corporate owner. and
the corporate owner's parent and

" upheld the finding of the NLRB that
they comprised a single employer for
purposes of determining whether the
corporate owner wis bound by the
terms of the collective bargaining
agreement executed by the mine op-
erator prior to the stock transfer.

The Court distinguished a stock
transfer and a successor relationship.
As the Cour stated. “the concept of
successorship. . . . contemplates the
substitution of one employer for an-
other, where the predecessor em-
ployver either terminates its existence,
or otherwise ceases to have any rela-
tionship to the on-going operations
of the successor emplover.” Even if
successorship analysis may be ap-
propriate in some stock transfer situ-
ations. this was not such a case, ac-
cording to the Court. “because the
enterprise did not change substan-
tiallv as a result of the transfer of
stock . . . [or] result in a substantially
different enterprise.” The NLRB did
not err, therefore. in refusing to ap-
ply the successorship doctrine and in
finding that Harmony and its corpo-
rate parents were still obligated to
bargain with the union and refrain
from unilaterally changing the condi-
tions of employment.

The Cour also rejected the emplov-
er's argument that a five-vear hiatus
in mine operations caused an “essen-
tial change” in the company’s opera-
tions. thus relieving it of its labor ob-
ligations. The Court upheld the
NLRB's determination that where the
identity of the emplover remains the
same, the length of a hiatus in opera-
tions does not rebut the presumption
of a union’s majority status among
unit employees. W
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NLRB Rules That
Company’s Reference
To Need To Survive in
Competitive Market
Insufficient To Trigger
Duty To Disclose
Financial Information

The National Labor Relations Board
recently ruled that a company’s refer-
ences at the bargaining table 1o its
need to keep labor costs low to en-
sure survival in a competitive market
were insufficient to trigger a duty to

" disclose financial information to the

union. Concrete Pipe & Prods. Corp.
(Sept. 30. 1991).

In that case. the United Steelworkers
of America union local filed a com-
plaint against Concrete Pipe and
Products Corp., alleging that in the
course of collective bargaining nego-
tiations, the Company asserted that it
could neither afford the economic
package provided for in the expiring
collective bargaining agreement nor
provide for any increase, and that
the Company refused the Union’s
request to examine the Company’s
financial records.

As a general matter. a company that
responds to a union’s wage demands
with a claim of financial inability to
pay places in issue its financial con-
dition and thus entitles the union to
examine the company’s financial
records. In this particular case. the
Company's president made repeated
references to the intense competition
that the Company faced in a declin-
ing market for its products and fur-
ther remarked on the low labor costs
of its nonunion competitors. The
president also stated that “[tJo survive
in today’s market we have got to be

able to be competitive, and to be
competitive. wage rates and benefits
must be lowered.”

Such comments. the Board con-
cluded. did not raise a claim of
present inabiliny to pav and thus did
not trigger a duty on the Company’s
part to furnish the economic infor-
mation requested by the Union. In
reaching this conclusion. the Board
noted that the emplover did not
claim that it was losing money or
that its business was at imminent risk
of closing. Accordingly. the Board
understood the Company’s state-
ments to be no more than assertions
that it was not competitive and that it

i desired to reduce its labor costs.

It is important to note that in Con-
crete Pipe & Prods. Corp., the Board
emphasized that the Company did
not place at issue its present or im-
mediate financial condition by vague
and general statements regarding its
ability to survive in a competitive
market. Accordingly. emplovers
should be aware that statements
similar to those made in Concrete
Pipe & Prods. Corp.. without more,
will not trigger a duty to disclose fi-

i nancial information but that similar

comments could trigger such a duty
in a different context. I

EMPLOYEE BENEFITS.

Effects Of Insurance
Company Problems
On Pension And
Savings Plans

Many sponsors and fiduciaries of
pension plans are reviewing their
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arrangements with insurance compa-
nies in light of the insolvency of Ex-
ecutive Life Insurance Company, the
conservatorship of Mutual Benefit Life
Insurance Company and the reevalua-
tion of the financial ratings of a num-
ber of other insurance companies.

On june 12, 1991. the Department of
Labor brought suit against the fidu-
ciaries of two pension plans. charg-
ing them with violating their fidu-
ciary duties under the Employee
Retirement Income Security Act
(“ERISA™) in connection with annu-
ities purchased from Executive Life
Insurance Company. The first case
was filed in the U. S. District Court
for the Northern District of California
against Pacific Lumber Company. In
1986, when Pacific Lumber was
taken over by Maxxam, the
company's pension plan was termi-
nated. As part of that termination
procedure, Maxxam hired an inde-
pendent insurance consultant who

. was to evaluate the applications of

six insurance companies that had bid
to provide annuities to plan parici-
pants. The insurance company cho-
sen was Executive Life Insurance
Company, which is now insolvent
and has been placed in consenator-
ship by the State of California. At
the time the annuities were pur-
chased. Executive Life was rated as
having an "average” ability to pav.
This was the lowest rating of the six
companies bidding. Maxxam re-
tained $62 million as surplus assets
of the pension plan after the pur-
chase of the annuities and the termi-
nation of the plan. The Depantment
alleges that the purchase of annuities
from Executive Life Insurance Com-
pany was a violation of Pacific
Lumber's fiduciary dury under ERISA.

In the second case, filed in the US.
District Court for the Eastern District

of Wisconsin. the same failed insur-
ance company. Executive Life, was a
10% shareholder of MagneTek.
which purchased annuities from Ex-
ecutive Life for two of its pension
plans. MagneTek officials had been
informed of Executive Life’s unstable
condition prior to the purchase. The
Depantment of Labor asserts that
MagneTek and Executive Life
breached their fiduciary duties by
purchasing the annuities for the pen-
sion plans from Executive Life.

Representatives of the Department of
Labor have announced that it may
file additional lawsuits and will con-
tinue to investigate other fiduciaries
who purchased annuities from Ex-
ecutive Life or other failed or weak-
ened insurance companies for their
pension plans.

The purchase of guaranteed invest-
ment contracts ("GIC's”) from insur-
ance companies by fiduciaries of
savings (including 401(k)) plans is
another area that mav come under
scrutiny for compliance with ERISA
fiduciary standards.

The problems of failed and weak-
ened insurance companies have
raised a number of unresolved ques-
tions. Must a pension plan fiduciary
pav the highest price bid when pur-
chasing annuities for plan partici-
pants and retirees? s the plan fidu-
ciarv limited to accepting bids only
from companies with the highest.
generally accepted financial rating?
In the event of a failure of the insur-
ance company does the employer
sponsoring the plan have a fiduciary
dury to make the plan and its partici-
pants whole? If so. how can it do
this without violating Depantment of
Labor restrictions on dealings be-
mveen a plan and the sponsoring
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employer and Internal Revenue Ser-
vice restrictions on permitted contri-
butions to plans? What. if any. steps
should a savings (including 401(k))
plan take to ensure that funds will
be available for plan loans and distri-
butions despite the inability of the
insurance company to provide the
funds promised under the contract?
Plans are dealing with these ques-
tions on a case-by-case basis, until
the IRS or Department of Labor pro-
vide clearer guidance than is now
available. B

IMMIGRATION

Recent INS Final
Regulations Change
I-9 Obligations

Recent INS final regulations took
effect on November 21. 1991 which
change the rules governing emplover
sanctions and emplovment authoriza-
tion. Highlights include:

Revised I-9 Forms: The regulations
anticipate publication of a revised 1-9
form. Among other changes, the re-
vised 1-9 will call for the identifica-
tion numbers and expiration dates of
all documents used to establish the
employee's‘idemity and work autho-
rization. Until revised 1-9s are ob-
tained. employers are required to
record this information on the pres-
ently available -9 forms completed
on or after November 21. 1991,

Definition of “knowing™: The
regulations expand the definition of
“knowing” to include constructive
knowledge. The effect is to increase
the number of emplovers who are
potentially subject to fines for
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“knowingh” emploving aliens who
lack work authorization. Under the
regulations. an emplover is held ac-
countable not only for what the em-
plover actually knows, but also for
“knowledge which may be fairly in-
ferred through notice of certain facts
and circumstances which would lead
a person. through the exercise of
reasonable care. to know about a
certain condition.” Constructive
knowledge may be found in an
emplover's failure to properly com-
plete an I-9. an employer’s having
“information available to it that
would indicate that the alien is not
authorized to work”, an emplover’s
“reckless and wanton disregard for
the legal consequences of permitting
another individual to introduce an
unauthorized alien into its work
force or to act on (the emplover’s]
behalf". and in various other circum-
stances.

Prohibited Inferences from For-
ign Appearance or Accent: The
fegulations forbid employers to infer
that an emplovee lacks work authori-
zation based on the emplovee’s for-
eign appearance or accent. Employ-

ers also are forbidden to require an
emplovee to present more documen-
tation than the regulations require in
order to establish identiry and work
authorization.

Reverification of Work Authoriza-
tion: Under the regulations, an em-
plover is no longer required to com-
plete a second [-9 when retaining an
employee whose temporary work
authorization has been extended or
replaced by a new grant of work au-
thorization. The employer must de-
termine. no later than the last day of
the employee’'s work authorization,
whether the employee is authorized
to work beyond the original period.
. If so, the emplover may amend the
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original 1-9 by recording the identifi-
cation number and expiration date of
the new work authorization docu-
ment and by signing and dating the
amendment.

Extensions of Nonimmigrant Sta-
tus: Temporary work authorization
is inherent in certain nonimmigrant
visa statuses. H-1B professionals. L-1
intracompany transferees. and E-1
treaty traders (among others) have
such temporary work authorization.
Under the new regulations. employ-
ers may retain these emplovees for
up to 240 davs from the expiration
date of their employment authoriza-
tions where the emplovees have
made proper. timely applications to
extend their stays but the INS has
not adjudicated the applications.
Emplovment authorization termi-
nates, according to the final rule.
upon notification to the emplover
that INS has denied the emplovee’s
application to extend stay.

INS Subpoena Power: The regula-
tions expressly state that INS has au-
thority to issue subpoenas for [-9s
and “any other relevant documents”
in employer sanctions investigations.
W-4 forms. FICA repons. unemploy-
ment compensation records. and la-
bor certifications are examples of
“relevant documents” which INS has
previously obtained pursuant to sub-
poenas. The rule provides for no
direct penalties for emplovers who
fail to comply or to comply fully
with an INS subpoena. In order to
enforce its subpoena. INS must sue
in federal court. thus providing the *
emplover an opportunitv 1o contest
the subpoena’s legality or scope.

The revised [-9s and the new INS
“Handbook for Emplovers™, Publica-
tion No. M-274, are available from lo-
cal offices of the Immigration and

Naturalization Service. The publica-
tions are also being distributed auto-
matically in general mailings by the
Internal Revenue Service. The forms
mayv be obtained from the Govem-
ment Printing Office in Washington,
D.C. (el 202 783-3238) or in lesser
quantities by writing to: Kevin P,
Morrissey. Senjor Special Agent. Immi-
graton & Naturalization Service. United
States Depaniment of Justice. John F.
Kennedy Federal Building. Govemment
Center. Boston. MA 02203

The new regulations underscore the
importance of employers maintaining
docketing svstems to keep track of
upcoming expiration dates of em-
plovees” temporarv work authoriza-
tions. The original 1-9. if properly
completed, records the expiration
date of the employvee’s temporary
work authorization. Where the
emplovee’'s work authorization ex-
pires. INS will impute constructive
knowledge to the emplover that the
employee is being emploved without
work authorization. The emplover
mav then be liable for papersork
fines based on the failure to reverify
the employvee’s 1-9 and for substan-
tive fines based on knowinglv em-
ploving an alien who lacks work
authorization. i

DISCRIMINATION -

Employer’s Failure To
Post Notice Extends
Time For Filing
Discrimination Claim

In a case of first impression. the
Massachusetts Commission Against
Discrimination has ruled that an em-
ployee could file a complaint for dis-
crimination even though the statu-
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tony six-month period for filing had
expired where the employer had
failed to post a statutorily-required
notice of emplovee rights in the work-
place. Wearer . Health & Educa-
tional Services. Inc.. (Aug. 26, 1991),

The Massachusetts Fair Employment
Practices Law requires employers to
post conspicuously in the workplace a
notice prepared or approved by the
MCAD. which sets forth excerpts from
the Fair Employment Practices Law
and additional information necessary
to explain the law. The Commission
held that the six-month filing period
for discrimination complaints is
“tolled,” or suspended temporarily, by
an emplover's failure to conspicuously
post a notice of employee rights un-
der the Fair Employment Practices
Law, and that in such a case the six-
month period will run when an em-
plovee either retains an attorney or
acquires actual knowledge of his
rights. In reaching this result, the
Commission reasoned that “the Legis-
lature imposed this requirement on
emplovers to insure that protected
employvees would be fully informed of
their rights” and that “this end would
not be realized if employers were free
to breach the posting requirement
without penalny.”

Although it remains to be seen
whether Massachusetts courts will
accept the MCAD's interpretation of
the posting requirements of the Fair
Employment Practices Law., the Com-
mission’s decision is consistent with
those of a number of federal courts,
including the United States Cournt of
Appeals for the First Circuit. in con-
struing analogous statutory provisions
in federal antidiscrimination laws.
Accordingly, employers should be
sure to display prominently in their
workplace all statutorily required
notices of employee rights. W

emplovee to a higher standard than
¢ younger. less experienced workers.

- tions.

t tem. supervisors rated an emplovee's
i performance on three grounds:

Age Discrimination ';
Cases Offer Guidance '
About How To Treat
Older Workers

Three recent age discrimination
cases from around the country pro-.
vide valuable guidance about the
types of personnel actions emplovers
may take without discriminating
against older workers.

In Fallis v. Kerr-McGee Corporation,
(September 13, 1991). the United
States Court of Appeals for the Tenth
Circuit found that an emplover did
not commit age discrimination by j
holding an older. more experienced |

In March 1986, at the age of fiftv-
three, the plaindff. Fallis. was termi-
nated from his position at Kerr-
McGee as a senior exploration
geologist. According to the Com-
pany. Fallis was let go. along with
other U.S.-based geologists who re- |
ceived low performance ratings. as
part of a reduction in force caused
by deteriorating economic condi-

Under Kerr-McGee's evaluation svs-

(1) what work he did. i.e., the qual-
ity and quantiry of his work and his
effectiveness in meeting job-related
objectives: (2) how he worked. ie..
his demonstrated job knowledge and
his effectiveness in working with
normal supervision, planning and
organizing job assignments. working
with others, and communicating; and
(3) his skills, i.e., analytical ability
judgment. initiative, dependability,
and ability to meet deadlines.
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These criteria were utilized to rank
an employee’s performance on a
scale of 110 5. with 1 the highest
and 3 the lowest.

Fallis' performance in 1985 was ini-
tially rated as a "4.” However, his
rating was then lowered to a "3."
when. after comparing his perfor-
mance to other geologists on a bel}
curve, the Company discovered that
he was the lowest ranked geologist.
As part of the reduction in force. the
Company' terminated geologists with
ratings of "4” and "5".

Fallis argued that Kerr-McGee's
evaluation system was intrinsically
biased against older workers because
first-vear employees were not rated
at all and ~more was expected of
him than lower-level. presumably
vounger, geologists.” Fallis evidently
believed that he should have been
evaluated at a lesser standard and
allowed to compete for a lower-level
geologist position.

According to the Court. Fallis™ “spe-
cific arguments merely indicate that

¢ age may have entered indirectly into

the decision to terminate him, but
[he) fails to establish that the decision
was not controlled by other nondis-
criminatory factors . . . The pivotal
issue . . . . is whether it was a sham

. 1o hold plaintiff 1o such higher ex-

pectations.” In considering this is-
sue. the Count concluded that the
evaluation svstem under which Fallis
was terminated was not a pretext for
age discrimination. It reasoned that
Fallis was treated the same as simi-
larly-situated geologists and that “the
failure to take into account the
higher standard would only be a

- problem if [Fallis] had some right to

compete with other Kerr-McGee
geologists for the lower-level
positions.”
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Similarly. in another case, where a
fiftv-eight vear old college graduate
was denied a position at a bank as a
customer service representitive be-
cause he had too much education,
the United States Court of Appeals
for the Sixth Circuit concluded that
there was no age discrimination.
Stein v. National City Bank (Septem-
ber 6, 1991).

In 1982, National City Bank instituted
a policy of not hiring college gradu-
ates for “non-exempt” positions.
This policy was developed in re-
sponse to information that the bank
obtained through exit interviews,
suggesting that college graduates
quickly became bored in non-ex-
empt jobs and tended to seek more
challenging positions shortly after
they were hired. Thus, the bank
hoped 10 minimize the turnover of
its clerical staff bv not hiring college
graduates for such positions.

The plaintiff, Stein, claimed that the
bank’s policy against hiring college
graduates was a pretext for age dis-
crimination because (1) the bank did
not apply the policy uniformly and
(2) the policy was unreasonable be-
cause it does not achieve its stated
goals.

In reviewing the evidence, the Court
noted that the fact that the bank em-
plovs some individuals with college
degrees in non-exempt jobs is proba-
tive of pretext. However, the Court
rejected Stein’s argument because the
record showed that although one in-
dividual with a college degree was
hired for a non-exempt job, during
the same period, almost two thou-
sand applicants with college degrees
were rejected. Four other individu-
als earned college degrees after they
were hired.
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With respect to Stein's second con-
tention. the Court stated that “it is
not the function of courts o judge
the wisdom of panticulur business
policies. but to ensure that such poli-
cies are made on a rational basis. A
court will uphold a policy so long as
the purpose or effect of an
emplover's act does not result in dis-
crimination.” Thus. although no evi-
dence was introduced to show that
the bank’s assumptions about college
graduates were true. the bank’s
policy was upheld merelv because
the bank articulated a reason for it.
The Court seemed particularly per-
suaded by the fact that the policy
had ~objective and measurable crite-
rion” as opposed to a “shifting stan-
dard” that the employer could
change at will.

Finally. in Bay v. Times Mirror Maga-
zine. the United States Court of Ap-
peals for the Second Circuit held that
an emplover. who fired a highly paid
executive to reduce its costs. did not
commit age discrimination.

In 1975. Eugene Bayv. the plaintiff in
this case. accepted a position at Field
& Stream Magazine. Over the vears.
he was promoted to Vice President
and Publisher. In this capacity. Bay
had substantial authoritv and inde-
pendence. He was responsible for
such matters as circulation. finance,
personnel. salaries. marketing. and
advertising.

In 1987. Times Mirror. which alreadyv
owned several magazines. acquired
Field & Stream and several other
monthly publications. As a result of
this acquisition, Times Mirror orga-
nized all of its magazines into two
groups based on reader demograph-
ics, adventising and circulation size.
Instead of having publishers. like

Bay, with substantial authority for
individual magazines, functions were
centralized and directed by tmo
group publishers. who were as-
signed to the tvo clusters of maga-
zines.

Because of this restructuring. Bay's
responsibilities were diminished dra-
matically. He only retained real au-
thoritv for Field & Stream’s advertis-
ing. Moreover. for the first time, he
had to report to a second-level ex-
ecutive.

| After leaming of these changes, Bay
' made no secret of his dissatisfaction

! with both the group publisher con-
cept and the fact that he now had to
report to another executive. Conse-
quently. when it came time to select
a group publisher for Field &
Stream'’s group, Times Mirror chose a
forty-one vear old executive at an
annual salarv of $107,000. It also
fired Bav from his job as publisher of
Field & Stream and replaced him
with a thirtv-five vear old at a salary
of $85,000. At the time of his termi-
nation, Bayv eamed $150.000.

Bay subseguently sued Times Mirror.

alleging that its employment deci-

sions “were. part of a deliberate effort

to replace older. highlv compensated

employees with younger. less costly

employees.” In rejecting Bay's argu-
| ment, the Court stated that:

i There is nothing in the ADEA
: that prohibits an emplover
from making employment de-
cisions that relate an
emplovee's salary 1o contem-
poraneous market conditions
and the responsibilities en-
tailed in particular positions
and concluding that a particu-
lar employee’s salary is too
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high. To be sure. high salary
and age mayv be related. but,
so long as the emplover's deci-
sions view each emplovee in-
dividually on the merits, do
not impose a general rule that
has a disparate impact on
older workers. and are based
solely on financial consider-
ations. its actions are not
barred by the ADEA. W

FAIRLABOR .
STANDARDS ACT -

“On-Call” Time Held
Not To Be Working Time

Under the Fair Labor Standards Act,
employees are entitled to overtime
pav for all time worked in excess of
forty hours per workweek. In most
" instances. calculating overtime eligi-
. bility simply involves counting the
number of hours. over fortv, that a
particular emplovee has worked.
However. in the healthcare industry
and other fields where emplovees
are required to be “on call.” deter-
mining working time is not always
so straightforward.

In Bright v. Houston Northuwest Medi-
cal Center Survivor, Inc.. (July 2.
1991). a recent case decided bv the
United States Court of Appeals for
the Fifth Circuit. a hospital repair
technician sought overtime compen-
sation for “on call” time, even
though he was not actually called
into work. In addition to working a
standard forty hour workweek, the
technician was required to wear a
beeper throughout his off-duty hours
and to be “on-call” to come to the
hospital to make emergency repairs

i

on biomedical equipment.

During his “on-call"hours. the techni-
cian was not required to remain at
the hospital. He was free to do as
he pleased. provided that he fol-
lowed three restrictions: (1) he must
not be intoxicated or impaired to the
extent that he could not repair medi-
cal equipment. if called. although
total abstinence was not required: (2)
he must always be reachable by the
beeper: and (3) he must be able to
reach the hospital within approxi-
mately twenty minutes of being
called on the beeper. In fact. when
he was “on-call.” the technician en-
gaged in many activities awayv from
home. including shopping and going
out to eat.

The Coun in Bright held that the
technician’s “on-call” time was not
working time. It reasoned that. un-
like other cases where emplovees
were confined to their emplover’s
premises and subject to the
emplover’s discipline. the technician
was at liberty to “carrv on his normal
personal activities at his own home
[and to] do normal shopping, eating
at restaurants. and the like, as he
chose.” subject only to the restric-
tions outlined above. According to
the Court. “the critical issue in cases
of this kind . . . is whether the em-
plovee can use the {on-call] time ef-

“fectively for his or her own pur-

poses.” If so. it should not be
compensable as working time.

Although the Bright case. described
above. involved the issue of whether
“on-call” time was working time,
where the technician was not actu-
ally called. the technician there was
paid for a minimum of four hours
each time he was called into work.
even though he tpically could make
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the necessary repairs in less time.
Similarly, under a Massachusetts re-
porting pay statute, if an employee
reports to work at the employer's re-

i quest. the employee must be paid for
- at least three hours of work. even if

the emplovee actually performs less
work. Although the employee must
be paid only at the minimum wage,

" manv employers compensate employ-
i ees at their regular rate of pav. Wl

PERSONNEL POLICY
MANUALS

' Federal District Court
- Rules That A Handbook

Disclaimer Does Not
Defeat Employee’s Claim
For Wrongful Discharge

A disclaimer in an emplovee hand-

¢ book stating that the handbook was
| not intended to create a contract be-
: tween the company and its employ-
| ees was insufficient to defeat an

: emplovee’s claim for wrongful dis-

charge, ruled a2 Wyoming federal dis-
trict court.  Arellano v. Amax Coal
Co. (September 26, 1991).

The plaintiff, Paul Arellano, had

wcrked as a hopper operator at de-
" ferdant Amax Coal Company’'s Eagle
i Butte mine. While at home. he suf-

fered a seizure and subsequently was”

i hospitalized for a short period of -
. time. Arellano applied for and re-

ceived short-term disability for one
vear, the maximum period available

i under the Company’s policy.

: Throughout the year following his

| seizure, Arellano remained in touch
* with Company personnel and re-

| quested that he be allowed to retun
¢ to work. The Company consistently

Fall 1991+ Page 9



refused to permit Arellano to return
to work in any capacity. explaining
that because he remained under
medical restrictions prohibiting him
from operating heavy equipment. it
had no position available for him.
Acvordingly. when Arellano’s disabil-
ity benefits expired at the end of one
vedr. his emplovment was terminated
under the Company’s disability
policy.

Arellano then filed suit. claiming that
in terminating him. the Company
breached the terms of its emplovee
handbook because it fired him with-
out following the specific discharge
procedures outlined in the hand-
book. The handbook contained a
disclaimer stating that it “is not
meant to cover everything and is not
intended to be a contract berween
the company and its emplovees.”
The Coun rejected the Company's
argument that it would be "mani-
festlv unfair” to enforce the provi-
sions of the handbook regarding
specific discharge procedures. while
refusing to enforce the handbook’s
disclaimer. In so doing. the Coun
ressoned that “[ajn emplover cannot
make representations to emplovees
that their emplovment will be gov-
erned bv certain terms. in order to
procure work force lovalry. discour-
agé unionization. or for whatever
reason. vet surreptitiously reserve for
itself the right 1o capriciously depart
from those same terms.” The Coun
also emphasized the inconspicuous
nature of the disclaimer, which con-
sisted of a single sentence appearing
in regular-sized type on the fifth
page of the handbook. in the middle
of a letter from the general manager
of operations welcoming new em-
ployees. The Court held that to be
effective a disclaimer must be “made
so conspicuous that the emplovee

Fall 1991 » Page 10

reading it would know that the rep-
resentations made in the handbook
may be deviated from by the em-
ployer at any time.”

There are no reported Massachusetts
decisions addressing the precise is-
sue presented in the Arellano case.
The Massachusetts couns have held.
however, that an emplovee hand-
book mayv form the basis of an em-
ployment contract. In determining
when such a contract may be found
1o exist. the Massachusetts courts
generally have looked to the totalirv
of the circumstances. It is possible.
however, that a Massachusetts court
would follow the result reached by
the Arellano court. In view of that
decision, therefore. an emplover
should not rely on the existence of a
disclaimer to relieve itself from ad-
hering to the specific disciplinarv
and discharge procedures outlined in
its emplovee manual. Employers
also should review their handbooks
to be sure the disclaimers are con-
spicuous. Il

IN BRIEF -

Final Regulations Issued By EEOC
On Access To Agency Records

On June 28. the Equal Emplovment
Opportunity Commission (tEEOC)
issued a final rule about protection
procedures for confidential commer-
cial information that is collected dur-
ing agency investigations. The
EEOC's rule dictates also that infor-
mation collected under the Ameri-
cans with Disabilities Act (ADA)V is
subject to the same non-disclosure
rules as information collected under

Title V11 of the Civil Rights Act of
190+,

The rule provides that confidential
commercial information is not to be
disclosed to third panties except un-
der established procedures. This ap-
plies 1o information provided 1o the
EEOQC by emplovers. including cor-
porations. state government. or for-
eign governments. When a Freedom
of Information Act (FOIA) request is
received by the EEOC. it will provide
the submitter of the information with
a notice of the submitted FOIA re-
quest whenever:

¢ The Commission reason-
ably believes that disclosure
could cause substantial com-
petitive harm to the
submmer:

¢ The information was
submitted prior 1o January 1.
1988. the records are less
than 10 vears old. and the
submitter designated them
as commercially sensitive: or

¢ The information was sub-
mined after January 1. 1988.
and the submitter previ-
ously. in good faith. desig-
nated the records as confi-
dential commercial
information.

Following the EEOC notice. the
submitter will be given a minimum
of five working days to provide the
Commission with a detailed state-
ment as to why the information
should not be disclosed and its rea-
sons.

If the EEQC still decides to disclose
the information, it will provide the

PAILMER & DODGE Labor & Employment Reriew



submitter with a written explanation
within a minimum of three working
days before the anticipated disclo-
sure date. thus enabling the submit-
ter a chance 10 seek a court order
against disclosure of the information.

The notice provisions in the rule do
not apply if the EEOC determines that
the information should not be dis-
closed: the information is published or
otherwise officially available to the
public: or disclosure is required by
some law other than FOIA.

Human Rights Law Causes
Employer Concern

A New York City human rights law
that recently took effect on Septem-
ber 16 is causing compliance con-
cerns for many emplovers, and not
only in “the big apple.”

The new law. which goes beyond
emplovee protections afforded in
both state and federal law is meant
to restore civil rights protections that
seem to have eroded at the federal
level in recent vears.

The effects of this new law are var-
ied and (1) require that once dispar-
ate impact has been shown. employ-
ers prove as a defense that this
policy or practice has a significant
relationship to a vital business objec-
tive, (2) permit private civil actions
in a coun of law by an aggrieved
person for damages, punitive dam-
ages, or injunctive relief, (3) permit
these plaintiffs in civil actions to re-
cover court costs and attorneys’ fees,
and (4) expand the area of employer
liability for the actions of its employ-
ees, especially employees who exer-
cise managerial or supervisory re-

sponsibility. An example would be
in a situation where the emplover
~knew: or showld bave knoun” of a
discriminatory action but failed to act
against it when it was known by the
emplovee in the managerial or su-
pervisory position. Under the new
law. the employer is deemed to

* know of the conduct if it is known

by an employee who exercises
managerial or supervisory responsi-
bility. even if this employee is only a

-co-worker not formally designated as

a supervisor.

This also applies to conduct by inde-
pendent contractors, if the conduct is
committed in the course of employ-
ment and with the “knowledge and
acquiescence” of the employer.

State Agencies Join Forces With
Feds To Enforce Child Labor Laws

Massachusetts and New Hampshire
have signed agreements with the

United States Department of Labor's
Wage and Hour Division to coordi-
nate their enforcement of state and

- federal child labor laws. The agree-

ments call for the agencies to ex-

i change information about possible

violations. The federal and state au-
thorities also will continue to work
together 10 increase awareness of the
child labor laws among educators
and guidance counselors. For ex-
ample, the agencies have published
a set of pamphlets that explain the fit
between federal and state require-
ments. According to the Labor De-
panment. the New England states
have always acted aggressively to
protect young workers. The new
agreements simply formalize an al-
ready strong working relationship.

PALMER & DODGE Labor & Employment Review
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Warn Threshold
Question Addressed

In 1988. Congress enacted the
Worker Adjustment and Retraining
Act (WARN), which generally re-
quires businesses with 100 or more
employees 1o give 60 days advance
written notice of plant closings and
“mass layoffs™. A recent court deci-
sion serves as a reminder that it will
not always be obvious, however,
whether an employer exceeds the
100 employee threshold. The United
States Court of Appeals for the Sixth
Circuit indicated. in the case of
Damron v. Rob Fork Mining Corp.
(August 6, 1991), that former work-
ers with a “reasonable expectation of
recall” in the near future must be in-
cluded as emplovees for the purpose
of calculating the WARN threshold,
even if they are not currently work-
ing for the employer. In the
Damron case the Court held that
WARN did not apply, because it
found that employees who had been
laid off for 8 to 10 vears and had
never worked for the employer again
could not have any reasonable ex-
pectation of recali or further employ-
ment. Businesses should remember
that, in other circumstances. they
mav have to count former emplovees
toward the WARN threshold.
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PALMER & DODGE

To: Our Clients and Other Friends

Re: The Federal Civil Rights Act of 1991

A Statutory Expansion of Employers’ Potential Liability for Discrimination

Date: November 21, 1991

Now that political compromise has
transcended debate about whether and to
what extent anti-discrimination laws may
foster arbitrary quotas, Congress has
passed and President Bush has signed into
law the Civil Rights Act of 1991. This new
Act changes the Supreme Court’s
interpretation of existing federal laws and
adds new provisions to these laws, all in
an attempt to prevent a broader range of
discriminatory conduct and to impose
greater civil penalties on employers who
unlawfully discriminate in the workplace.

The Act will make it significantly easier
for employees or applicants to bring
lawsuits alleging that they were the
victims of unlawful discrimination, and
make it harder for employers to defend
themselves against such claims. It will
also expand the scope of employer
conduct that is subject to federal anti-
discrimination law, and will increase
employers’ potential liability for
discriminatory acts or practices.

Easier To Prove Discrimination

Many people who are aggrieved by an
adverse employment decision, such as a
decision to fire or not to hire or promote
that person, and who believe that the
decision resulted from intentional
discrimination or discriminatory practices
will be able to obtain relief more easily
under the new Act than under current
law.

First, Congress has decided that
employment decisions that are based in
part on legitimate considerations and in
part on unlawful discrimination — so
called "mixed-motive" decisions — shall
always be unlawful. Prior to the new Act,
under cases culminating in the Supreme
Court’s 1989 Price Waterhouse v. Hopkins
decision, an employer was not held liable
under federal law if it could show that it
would have made the same decision
absent the discrimination.

The new Act allows a plaintiff to prove
that he or she was subjected to an
unlawful employment practice by
demonstrating that intentional
discrimination on the basis of race, color,
religion, sex, or national origin was at
least one of the factors that motivated an
adverse employment decision. Todosoa
plaintiff generally must produce direct
evidence of discrimination, such as
statements by a decision-making manager
or supervisor that demonstrate
discriminatory animus. Evidence that the
employer would have made the same
decision because of legitimate business
considerations even in the absence of any
discriminatory taint may limit the
employer’s financial liability, but will no
longer excuse the influence of deliberate
discrimination upon employment
decisions. This change will make it easier
for plaintiffs to reach a jury with a claim
of intentional discrimination, and more
difficult for employers to resolve such
claims at an earlier stage of litigation.

,/



Second, Congress has made it easier for

- plaintiffs to prove that a facially neutral

employment criterion, such as objective
testing or educational requirements, has
an unlawfully discriminatory impact. In
its 1989 Wards Cove Packing Co. v. Atonio
opinion the Supreme Court decided that
plaintiffs bear the entire burden of proving
that employment practicess with a
discriminatory impact were unlawful,
including the burden of showing that such
practices were not undertaken out of some
business necessity.

The new Act provides that plaintiffs need
only demonstrate that a practice has a

discriminatory impact, at which point the -

burden will shift to the employer to prove
that the practice is reasonably related to
the job in question and is consistent with
business necessity. This change, intended
by Congress to return to the burdens of
proof imposed prior to the Supreme
Court’s Wards Cove decision, will make it

easier for plaintiffs to challenge neutral -

employment criteria that have a
discriminatory impact.

Broader Remedies

Victims of intentional employment
discrimination on the basis of sex, religion,
or national origin will be entitled to more
monetary relief and to jury trials under
the new Act. Existing laws — Title VII of

the Civil Rights Act of 1964 and the

Americans with Disabilities Act of 1990
(the "ADA") — only provide so-called
"equitable remedies” for such claimants.
This means that successful plaintiffs are
only entitled to court orders that they be
hired, or reinstated, and be given the
"back pay" that they would have received
if they had been employed all along. It
also means that they are not entitled to

have their discrimination claims decided
by a jury.

In contrast, people who are intentionally
discriminated against on the basis of race
or ethnicity are not currently limited to the
equitable remedies available under Title
VII. A Civil War era federal statute,
known as Section 1981, also permits such
plaintiffs to recover so-called
"compensatory” damages, to compensate
for direct and indirect economic losses as
well as emotional distress caused by
intentional discrimination. They may also
recover purely punitive damages to
punish employers for more egregious
violations of these anti-discrimination
laws. Plaintiffs alleging intentional age
discrimination are not entitled to
compensatory damages, but may collect
punitive damages for willful violations of
the Age Discrimination in Employment
Act. Age or race discrimination plaintiffs
are also. entitled to a trial by jury to the
extent that they may claim compensatory
or punitive damages.

Congress has tried to harmonize these
different statutes by amending Title VII
and the ADA to provide compensatory
and punitive damages to victims of
intentional discrimination and by allowing
claims for such damages to be tried to a
jury. Thus plaintiffs claiming intentional
discrimination on the basis of sex, national
origin, religion, or disability will have
access to compensatory and punitive
damages and to jury trials for the first
time under federal law.

Under the Act, all factual issues raised by
such claims of intentional employment
discrimination may be heard by a jury if
the claim goes to trial. However, the sum
of recoverable compensatory and punitive
damages is capped at $300,000 for



employers with more than 500 employees,
and at lower dollar levels for those with
fewer employees. Furthermore, plaintiffs
who succeed with a "mixed-motive" claim
(described above) will not be able to
collect the broader compensatory and
punitive damages if the defendant
employer can establish that it would have
made the same employment decision even
absent any intentional discrimination.

The new Act also gives courts the
discretion to allow successful
discrimination plaintiffs to recover any
fees paid to their expert witnesses. This
provision will tend to increase challenges
to facially neutral employment practices,
since such claims often turn on expert
testimony.

Wider Scope of Prohibited Activity

The new Act also expands the scope of
federal prohibitions against employment
discrimination by applying them to a
broader range of activity.

United States citizens working in a foreign
country for an American company, or for
a foreign corporation that is controlled by
an American company, are given new
protections by a provision of the new Act
which reverses the Supreme Court’s 1991
EEO.C. v. Arabian American Oil Co.
(Aramco) decision. The primary federal
anti-discrimination statute and the recent
federal law requiring reasonable
accommodations for disabled employees
have both been expanded to apply to such
employment outside the territorial limits
of the United States. This change does
not, however, require employers to take
any action that would violate the law of a
foreign country.

In addition, the new Act increases the
reach of Section 1981. This statute was
narrowly interpreted by the Supreme
Court, in its 1989 Patterson v. McLean
Credit Union decision, as prohibiting racial
discrimination only in the making or
enforcement of contracts. Congress has
now stated that this law also prohibits
racial discrimination in all aspects of the
performance of a contract or the
enjoyment of all benefits from the
contractual relationship. This change may
have some application in the employment
context, for example by permitting greater
damages than may be available under
other anti-discrimination laws or by
providing a longer limitations period
during which claims of racial
discrimination may be brought, but will
apply more broadly to all contracts and
contractual relationships, whether or not
of an employment nature.

Changes in Limitations Periods

Congress chose to negate two recent
Supreme Court decisions regarding the
statute of limitations for bringing certain
discrimination claims.

On the one hand, Congress effectively
reversed the Supreme Court’s 1989 Lorance
v. AT&T  Technologies decision and
expanded the opportunity for employees
to challenge a seniority system on the
ground that it is unlawfully
discriminatory. Such claims may now be
brought not only when the system is first
adopted but also when an employee is
adversely affected by application of the
system or when a new employee becomes
subject to the system.



On the other hand, Congress has also
effectively reversed the Supreme Court’s
1989 Martin v. Wilks decision and limited
the opportunity similarly to challenge an
employment practice that is implemented
pursuant to a court order or consent
decree. Such claims by new employees or
employees who are only aggrieved long
after the practice was first implemented
may now be barred by the statute of
limitations if the practice already was or
reasonably could have been challenged
soon after the practice was first
implemented.

Provisions Against ""Race Norming"'
of Tests

Finally, the new Act prohibits employers
from altering the resuits of objective
employment tests on the basis of race,
color, religion, sex, or national origin of
the applicant or candidate for employment
or promotion. For example, the Act
prohibits employers from discriminatorily

adjusting individual scores on such -a
basis, or from establishing different
minimum scores for different groups.

However, the Act does not require that
any employment decision be made
completely objectively in accordance with
available test results. To the contrary, the
Act explicitly permits employers to
implement otherwise lawful affirmative
action efforts or programs that do not
utilize discriminatory testing procedures.

Complying With the New Law

In order to avoid unpleasant and costly
confrontations with federal anti-
discrimination law, employers should
work with competent counsel and human
resources professionals to make sure that
they have sound anti-discrimination
policies in place, and that supervisors and
managers are consistently following and
implementing those policies.

Prepared by:
Kenneth W. Salinger, Esq.
Member of the
Labor and Employment Law Group

PALMER & DODGE
One Beacon Street
Boston, Massachusetts 02108
(617) 573-0100
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NV £ 5199
One Beacon Street (N
Boston, Massachusetts 02108
Telephone: (6171573 0100 Facsimile: (6171227 4420
Telex 751104

November 21, 1991

Mr. Don Johnson
Town Manager
P.O. Box 236
Acton, MA 01720

Dear Don:
I enclose our bill for services through October 31,
1991.

If you have any questions, please let me know.

Very truly yours,

l/l (/Lué/uz,_
Acheson H. Callaghan

AHC/dcb

Enclosure
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PALMER & DODGE

One Beacon Nreet
- Boston, Maswuchusetts 02108-3190
Town of Acton Telephone: (617 $73.0100

P.O. Box 236
Acton, MA 01720

FEDERAL T N_M3EO 24 277788

November 21, 1991

For professional services through October 31, 1991, as follows:

General

Review and preparation of motions, advice $ 1,750.

on various issues and attendance at
Special Town Meeting;

Research and advice concerning appeal and other 1,750.

alternative to limit MBTA train whistles; and
drafting of legislation related thereto;

Research and advice on various zoning issues, 850.

including Mobile 0Oil site plan and sign decisions;

Review of billing records for W.R. Grace cost 500.

recovery action; and

Advice and services on miscellaneous general matters, 600.

including waiver for recycling program and Digital
sidewalk.

Miscellaneous services on Perkins litigation, 350.

including preparation of amended answer with
counterclaim;

Preparation of form interrogatories, scheduling of 6,500
cases, and miscellaneous other services in connection

with ATB cases; attendance at hearings on motions to

dismiss;

Preparation of response to counterclaim in Porrazzo 550.

lien litigation;

Negotiations with firefighters, preparation of 6,700.

brief regarding vacations and miscellaneous other
services related to collective bargaining and labor
relations;

e XPENSES INCURRED BUT NOT POSTED PRIOR
TO THE BILLING DATE WiLL APPEAR ON A
SUBSEQUENT STATEMENT.

DUE AND PAYABLE WITHIN THIRTY DAYS

00

00

00

00

00

00

.00

00

0o



Town of Acton
P.O. Box 236
Acton, MA 01720

PALMER & DODGE

One Beacon Mreet
Boston, Massuchusetts 02108-3190
Telephone: (60171 873.0100

FECERAL 1D NUMBES 4 (70788

November 21, 1991

For professional services through October 31, 1991, as follows:

General

Review and preparation of motions, advice

on various issues and attendance at
Special Town Meeting;

Research and advice concerning appeal and other
alternative to limit MBTA train whistles; and
drafting of legislation related thereto;

Research and advice on various zoning issues,

$ 1,750.

l1,750.

850.

including Mobile 0il site plan and sign decisions;

Review of billing records for W.R. Grace cost

recovery action; and

Advice and services on miscellaneous general matters, 600.

500.

including waiver for recycling program and Digital

sidewalk.

Miscellaneous services on Perkins litigation,
including preparation of amended answer with

counterclaim;

Preparation of form interrogatories, scheduling of

350.

6,500.

cases, and miscellaneous other services in connection
with ATB cases; attendance at hearings on motions to

dismiss;

Preparation of response to counterclaim in Porrazzo 550.

lien litigation;

Negotiations with firefighters, preparation of
brief regarding vacations and miscellaneous other

6,700.

services related to collective bargaining and labor

relations;

XPENSES INCURRED BUT NOT POSTED PRIOR
TO THE BILLING DATE WILL APPEAR ON A
SUBSEQUENT STATEMENT.

OUE AND PAYABLE WITHIN THIRTY DAYS

00

0o

00

00

00

00

00

00

00
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Miscellaneous services in connection with Borggard 130.00
complaint about Stoneymeade bond;

Miscellaneous services in Norkin claim.

DISBURSEMENTS:

Clerical Overtime
Duplication

Express Delivery
Official Fees (ATB)
Publication

Telecopier

Telephone

Travel & Related Expenses

TOTAL SERVICES

33.20
305.40
217.10
450.00

3.94
210.00
58.51

67.55

TOTAL DISBURSEMENTS

AMOUNT DUE

$ 19,800.00
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PALMER & DODGE
ONE BEACON STREET
BOSTON MA 02108
FED 1D# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: .DON JOHNSON, TOWN MANAGER

- — - — Y - = - = = = e e = . . - = A A e w . == - - - — - = ——— - - ——

FOR PROFESSIONAL SERVICES RENDERED AND COSTS ADVANCED
INVOICE#: C70039
TOWN OF ACTON DATE: 11/21/91
RE: GENERAL

..DATE., .....vevecevesoss..PROFESSIONAL SERVICES.....c.ccc... ceseses +o.HOURS

10/01/91 Mary Beth Heffernan - ACTUAL DATE 10/24 - DRAFT 3.00
LEGISLATION

10/04/91 Norman P. Cohen - SPECIAL TOWN MEETING 0.50

10/04/91 Martha M. Walz - DPU: CONF. W/M. LYNCH; REVIEW DPU ORDER; 1.10

CALL G. RHODES, N. TAVERNIER; CALLS TO/FROM J. MURRAY.

10/07/91 Acheson H Callaghan Jr - REVIEW DPU TRAIN WHISTLES 1.20
- DECISION; MEMO AND CONFERENCE WITH M. WALZ

10/07/91 Martha M. Walz - DPU: REVIEW DPU ORDER; LEGAL RESEARCH RE: 2.50
STANDARD OF REVEIW AND TIME FOR APPEAL; CONF. W/AHC; DRAFT
LETTER TO BOARD OF SELECTMEN RE: DPU ORDER.

10/08/91 Acheson R Callaghan Jr - DRAFT RELEASE FOR RECYCLING; 1.00
L/MURRAY; REVIEWED TOWN MEETING WARRANT

10/08/91 Acheson H Callaghan Jr - T/D. JOHNSON, NANCY TAVERNIER RE: 0.45
TRAIN WHISTLE CASE

10/08/91 Norman P. Cohen - DIGITAL SIDEWALK 0.2%



PALMER & DODGE
ONE BEACON STREET
BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

RE: GENERAL 2

«.DATE.. +....¢cc0000s002+..,PROFESSTONARL SERVICES.....:.0ce0000000.0.. ..,.HBOURS

10/09/91 Norman P. Cohen - WARRANT 1.00

10/09/91 Acheson H Callaghan Jr - T/D. JOHNSON RE: MISC; L/RE: 1.00
RELEASE; WARRANT; T/NPC

10/10/91 Norman P. Cohen - WARRANT AND QUESTIONS 0.75

10/10/91 Martha M. Walz - DPU: CALL G. RHODES RE: DECISION OF BOARD 0.40
OF SELECTMEN.

10/18/91 Martha M. Walz - DPU: CALL FROM G. RHODES. 0.30

10/21/91 Acheson H Callaghan Jr - C/D. JOHNSON RE: ATB CASES, 0.25

TEACHERS'’ SALARY; T/R. BARTL

10/23/91 Martha M. Walz - DPU: CALL FROM G. RHODES; CONF. W/M.B. 2.20
HEFFERNAN RE: LEGISLATION; MEMO TO MB AND LETTER TO G.
RHODES RE: LEGISLATION; MEMO RE: EXPERT WITNESS.

10/23/91 Acheson H Callaghan Jr - L/RE: ZONING AMENDMENT; 1.25
AGRICULTUREAL OPERATIONS; REVIEW LETTER RE: MOBIL OIL
AGREEMENT

10/23/91 Acheson H Callaghan Jr - (W.R. GRACE] T/C. HESLIN; C/RE: 0.20

GRACE RECORDS

10/24/91 Martha M. Walz - DPU: CALL FROM M.B. HEFFERNAN; CALL TO G. 0.70
RHODES; CONF. W/M.B. HEFFERNAN.



TOWN OF ACTON

P.
ACTON,

O. BOX 236
MA 01720

ATTN: DON JOHNSON,

RE: GENERAL

«eeDATE.. ccceesoessoscscecsses s PROFESSIONAL SERVICES. . :.ceveevtccenaocaes

10/24/%1 Norman P. Cohen - TOWN MEETING MOTIONS AND QUESTIONS

10/24/91 Acheson H Callaghan Jr - C/NPC; T/BARTL; T/G. RHODES RE:
ZONING ISSUES

10/25/91 Norman P. Cohen - MOTIONS

10/25/91 Martha M. Walz - DPU: EDIT DRAFT LEGISLATION; CALL FROM G.
RHODES.

10/26/91 Norman P. Cohen - DIGITAL SIDEWALK

10/27/91 Martha M. Walz - DPU: EDIT DRAFT LEGISLATION; LETTER TO G.
RHODES.

10/28/91 Norman P. Cohen - TOWN MEETING QUESTIONS

10/28/91 Acheson H Callaghan Jr - T/D. JOHNSON RE: TOWN MEETING;
REVISE MOTIONS; REVIEW TEACHER DEFERRAL STATUTE; ATTEND
TOWN MEETING

10/29/91 Acheson H Callaghan Jr - REVIEW GRACE BILLING DOCUMEINTS;
L/HESLEN .

10/29/91 Acheson H Callaghan Jr - REVIEW MOBIL SIGN DECISION; SITE

10/30/91

PALMER & DODGE
ONE BEACON STREET

BOSTON MA 02108
FED ID# 04-2170788

TOWN MANAGER

PLAN CONDITIONS

Martha M.

Walz - DPU: CALL E. JONES; PROOF LEGISLATION;

. ...HOURS
0.75

0.70



PALMER & DODGE
ONE BEACON STREET

BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

RE: GENERAL 4
..DATE.. ....ccce..an «ve...PROFESSIONAL SERVICES......... tesesssecs «..HOURS
(cont’d) CALL G. RHODES.
10/30/91 Acheson H Callaghan Jr - T/GARRY RHODES RE: MOBIL SIGN 0.70
DECISION; MOBIL SITE PLAN CONDITION; MIDAS MUFFLER
10/31/91 Acheson H Callaghan Jr - C/PARALEGAL RE: GRACE DOCUMENT 0.20
TOTAL HOURS 28.00
SERVICES PERFORMED BY......... «...HOURS
Acheson H Callaghan Jr 10.90
Norman P. Cohen 5.00
Mary Beth Heffernan 3.00

Martha M. Walz S.10



PALMER & DODGE
ONE BEACON STREET
BOSTON MA 02108
FED ID# 04-217C788

TOWN OF ACTON
P. 0. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

. s - - —— > " ———— - - —— > —— — = = - — - - —— - —— - —— - - -

@ o 2 & s s 0 0 0 s s e e

TELEPHONE
TELECOPIER
HAND DELIVERY
DUPLICATION
PUBLICATION

TOTAL CURRENT COSTS

$237.31



PALMER & DODGE
ONE BEACON STREET
BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

- ——_— S — - - —— - ———— - " o ——— T " " - - " -~ - -

FOR PROFESSIONAL SERVICES RENDERED AND COSTS ADVANCED
INVOICE#: C70041
TOWN OF ACTON DATE: 11/21/91
RE: MALCOLM PERKINS

. .DATE.. ... eeeeane seese.. . PROFESSIONAL SERVICES......... ceesssease »o.HOURS

10/01/91 Rebecca S. K. Webber - CALL TO COURT (C SESSION CLERK) 0.10

10/02/91 Rebecca S. K. Webber - CALL TO COURT; CW SESSION C CLERK 0.30
RE: MOTION TO AMEND ANSWER; MESSAGE TO AHC

10/03/91 Acheson H Callaghan Jr - C/WEBBER 0.10

10/04/91 Rebecca S. K. Webber - CALL TO COURT 0.20

10/07/91 Rebecca S. K. Webber - CALL TO MIDDLESEX CLERK’'S OFFICE; 0.40
LETTER TO CLERK IN SESSION C WITH COPY OF MOTION

10/08/91 Rebecca S. K. Webber - CALL CROWLEY 0.10

10/10/91 Acheson H Callaghan Jr - C/WEBBER 0.15

10/10/%91 Rebeccé S. K. Webber -~ PREPARE AMENDED ANSWER FOR FILING; 0.40
CW AHC

10/11/91 Rebecca S. K. Webber - CALL TO COURT; CALL CROWLEY; CALL 0.20

ACTON



PALMER & DODGE
ONE BEACON STREET

BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

RE: MALCOLM PERKINS 2
..DATE.. ..... veoesasessases  PROFESSIONAL SERVICES. .. ¢t cc2esesescacss +o.HOURS
10/16/91 Rebecca S. K. Webber - CALLS TO CROWLEY; CALL TO COURT 0.30
10/17/91 Rebecca S. K. Webber - CALL TO COURT 0.10
10/18/91 Rebecca S. K. Webber - CALL TO COURT RE: STATUS OF MOTION 0.20
TO AMEND AND ABSENCE OF WRITTEN NOTICE
10/23/91 Rebecca S. K. Webber - FILING OF LITIGATION DOCUMENTS; CALL 0.10
TO WETHERBY RE: TRIAL DATE
10/25/91 Rebecca S. K. Webber - CALL WETHERBY RE: 11/22 TRIAL; SEND 0.20
NOTICE OF TRIAL TO WETHERBY AND JOHNSON
TOTAL HOURS 2.85
SERVICES PERFORMED BY......... ....HOURS
Acheson H Callaghan Jr 0.25
Rebecca S. K. Webber 2.60
..DATE.. +...¢iiveaveseseeas.COSTS ADVANCED....... e e secensesnsses oeseses AMOUNT
TELEPHONE ' $ 1.22
DUPLICATION 0.30

TOTAL CURRENT COSTS S 1.52



PALMER & DODGE
ONE BEACON STREET

BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX

236

ACTON, MA 01720

ATTN: DON

JOHNSON, TOWN MANAGER

FOR PROFESSIONAL SERVICES RENDERED AND COSTS ADVANCED

INVOICE#:
TOWN OF ACTON DATE:
RE: APPELLATE TAX BOARD
W DATE.. «vevevvevenacanases PROFESSIONAL SERVICES..ueuvrurnenenrnn. ..
10/01/91 Ronald Taylor - TEL. CONF. W/L. SORENSON RE: AFFIDAVITS;
DRAFT MOTIONS TO DISMISS; OPEN FILES FOR NEW MATTERS.
10/02/91 Ronald Taylor - PREPARE ELECTION TO FORMAL PROCEDURES;
MEETING W/ J. GRUBER RE: STATUS OF INTERROGATORY AND
DISMISSAL.
10/02/91 Gerald A. Schanz - DATABASE MAINTENANCE AND REPORT FORMAT
GENERATION.
10/03/91 Ronald Taylor - DEVELOP AND PREPARE INTERROGATORIES.
10/03/91 Jay R. Gruber - DRAFT FORM INTS
10/03/91 Kathleen E. McGrath - REVIEWING DRAFT INTERROGATORIES; FILE
MANAGEMENT
10/04/91 Ronald Taylor - PROOF INTS; PREPARE DOCU. REQUEST.
10/04/91 Jay R. Gruber - INTERROGATORIES

10/04/91

Kathleen E. McGrath - REVIEWING AND SIGNING 56 SETS OF

c70042
11/21/91

. . HOURS
2.75

1.00

8.00
0.50

1.00

6.00

0.2%



PALMER & DODGE
ONE BEACON STREET
BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

RE: APPELLATE TAX BOARD 2
..DATE.. ...¢ce0ceeseeses....PROFESSIONAL SERVICES......vccvsseeeees. ...HOURS
(cont’'d) INTERROGATORIES AND DOCUMENT REQUESTS

10/07/91 Ronald Taylor - TRIAL PREPARATION. 2.00
10/07/91 Kathleen E. McGrath - PREPARING FOR AND ATTENDING HEARING 1.50

RE MOTIONS TO DISMISS SIX CASES

10/08/91 Ronald Taylor - CASE LOAD ORGANIZATION, 1.75
10/08/91 Jay R. Gruber - TEL CONF WITH LELA SORENSON RE PREPARATION 2.25

OF DEFENSE, ORGANIZATION FOR TRIAL; PARTICIPATION OF MMC,
ETC.; REVIEW TRIAL LIST

10/09/91 Ronald Taylor - MEETING W/J. GRUBER RE CASE OVERVIEW; 5.25
UPDATE DATABASE.

10/09/91 Jay R. Gruber - MANAGEMENT, COORDINATION OF ATB PRACTICE; 0.75
STAFFING MEMO

10/10/91 Ronald Taylor - MEETING W/J. GRUBER AND L. SORENSON RE 4.00
PUNCHLIST; UPDATE DATABASE.

10/10/91 Jay R. Gruber - CONF WITH LELA SORENSON, PAUL MILLER, RON 3.00
TAYLOR AND - AT TIMES - KATHY MC GRATH RE ORGANIZATION AND
STRATEGY FOR CASES SCHEDULED FOR TRIAL IN NOVEMBER

10/10/91 Kathleen E. McGrath - ATTENDING MEETING WITH LELA SORENSON 1.50
RE CASE LOAD; FOLLOWUP ADMINISTRATIVE TASKS



PALMER & DODGE
ONE BEACON STREET
BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

RE: APPELLATE TAX BOARD 3

e o DATE.: tienteoscnsannans . .PROFESSIONAL SERVICES......ccoen. eeecessss o+ .HOURS

10/11/91 Ronald Taylor - MEETING W/J. SCHANZ AND J. GRUBER RE; 1.25
DATABASE CHANGES.

10/15/91 Jay R. Gruber - STAFFING MEMO 0.40

10/15/91 Ronald Taylor - MEMO RE MEETING OF 10/10/91; PUNCHLIST OF 1.25
TO DO.

10/16/91 Ronald Taylor - TEL. L. SORENSON; MTG. W/K. MCGRATH AND J. 0.75
GRUBER.

10/17/91 Ronald Taylor - TEL. CONF. W/L. SORENSON; TEL. CONF. W/K. 0.75
O'DONNELL; TEL. CONF. A, ALTMAN RE CONTINUANCE OF SCHEDULED
HEARING.

10/20/91 Ronald Taylor - PREPARE MOTIONS TO DISMISS AND AFFIDAVITS; 3.00
DRAFT FORM CONTINUANCE LETTER.

10/21/91 Ronald Taylor - EDIT MOTIONS TO DISMISS; AFFIDAVITS; LTR. 3.25
AND TEL. CONF. RE SAME.

10/22/91 Acheson H Callaghan Jr - C/GRUBER RE: ATB CASES 0.20

10/28/91 Jay R. Gruber ~ 3 MOTIONS TO DISMISS ARGUED AT ATB 1.50

10/28/91 Ronald Taylor ~ MEETING W/J. GRUBER RE MOTIONS TO DISMISS; 0.50

TEL. CONF. W/L. SORENSON.



PALMER & DODGE
ONE BEACON STREET

BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

RE: APPELLATE TAX BOARD 4
e DATE.. vt irrrnrunnnneenns .PROFESSIONAL SERVICES...... eeiecesaeses +..HOURS
10/28/91 Anne Marie Hill - CALL W/RST RE MOTIONS TO DISMISS; CALL TO 0.20

JAY GRUBER
10/29/91 Ronald Taylor - UPDATE DATABASE; DRAFT LETTER RE JELRIC; 3.25

MEETING W/A. HILL.

10/29/91 Anne Marie Hill - CASE W/L. SORENSON; CALLS W/WAGNER; MTG. 0.70
W/RST RE TRIAL SCHEDULE AND CONTINUANCES

10/30/91 Ronald Taylor - MEETING W/J. GRUBER AND A.M. HILL; DRAFT 3.75
LTRS. TO L. SORENSON AND N. EGAN; UPDATE FILES.

10/30/91 Anne Marie Hill - MTG. W/JAY GRUBER & RON TAYLOR; CALL 1.80
W/LELA SORENSON; CALLS TO WAGNER; LTRS. TO ATB & ACTON;
REVIEW UPDATED TRIAL SCHEDULE

10/31/91 Ronald Taylor - MEETING W/A. HILL; REVIEW AND EDIT LETTERS; 2.00
UPDATE DATABASE.

TOTAL HOURS 74.30



PALMER & DODGE
ONE BEACON STREET

BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

RE: APPELLATE TAX BOARD 5

SERVICES PERFORMED BY......... ....HOURS

Acheson H Callaghan Jr 0.20

Jay R. Gruber ' 8.65

Anne Marie Hill 2.70

Kathleen E. McGrath 6.50

Gerald A. Schanz 1.00

Ronald Taylor 55.25
..DATE.. ....... et COSTS ADVANCED . .ttt vt i ittt evenence snnnsnn AMOUNT
TELEPHONE ) 13.16
OFFICIAL FEES 450.00
TRAVEL & RELATED EXPENSES 24.30
EXPRESS DELIVERY 212.10
TELECOPIER 12.00
DUPLICATION 238.20

TOTAL CURRENT COSTS ) $ 949.76



PALMER & DODGE
ONE BEACON STREET
BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

- e e - - - ——— - - ———— - > e " A - = = = — . " A = e S S e - —— Y =

FOR PROFESSIONAL SERVICES RENDERED AND COSTS ADVANCED
INVOICE#: C70044
TOWN OF ACTON DATE: 11/21/91
RE: PORAZZO - LIEN APPEAL

«oDATE. . it ianeveans e PROFESSIONAL SERVICES. ...t i vteronnsenson .. .HOURS
10/07/91 Thomas G. Ambrosino - REVIEW PORRAZZO COUNTERCLAIM 0.30
10/08/91 Thomas G. Ambrosino - REVIEW OF COUNTERCLAIM; RESEARCH ON 0.70
RESPONSES
10/09/91 Thomas G. Ambrosino - RESEARCH ON ANSWER; DRAFT REPLY TO 2.30
COUNTERCLAIM
10/10/91 Thomas G. Ambrosino - REPLY TO COUNTERCLAIM 0.30
TOTAL HOURS 3.60
SERVICES PERFORMED BY......... ....HOURS
Thomas G. Ambrosino 3.60
+JDATE. . cveevivnnensn [ COSTS ADVANCED....veveeen C et reeree ceeeanne AMOUNT
DUPLICATION $ 5.70

TOTAL CURRENT COSTS S 5.70



-

PALMER & DODGE
ONE BEACON STREET
BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

FOR COSTS ADVANCED

TOWN OF ACTON
RE: KENNEDY ESTATES

DUPLICATION

TOTAL CURRENT COSTS

INVOICE#: C70043
DATE: 11/21/91



- B,

PALMER & DODGE
ONE BEACON STREET
BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

1
FOR PROFESSIONAL SERVICES RENDERED AND COSTS ADVANCED
INVOICE#: C70046
TOWN OF ACTON DATE: 11/21/91
RE: BORGGARD CONSTRUCTION CORP.
+.DATE.. ..¢cccteeveeseees...PROFESSIONAL SERVICES......teteiesesveses «..HOURS
10/09/91 Dorothy Foley - CALLS TO CO-COUNSEL AND OPPOSING COUNSEL, 0.70
REVIEWING CORRESPONDENCE FROM CO-COUNSEL AND OPPOSING
COUNSEL
10/15/91 Acheson H Callaghan Jr - T/BARTL RE: STONEYMEADE 0.10
10/22/91 Acheson H Callaghan Jr - L/BARTL 0.10
TOTAL HOURS 0.%0
SERVICES PERFORMED BY...... veos +..-HOURS
Acheson H Callaghan Jr , 0.20
Dorothy Foley 0.70
e DATE. . v ottt inenneanennnans COSTS ADVANCED........ S et e st eeesaa AMOUNT
TRAVEL & RELATED EXPENSES $ 12.00
DUPLICATION 2.10

TOTAL CURRENT COSTS S 14.10



PALMER & DODGE
ONE BEACON STREET

BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. 0. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

- —— ———— T ——————— o ————— - — - ——— — - — . ————— " ——— " - A~

FOR PROFESSIONAL SERVICES RENDERED
INVOICE#: C70047

TOWN OF ACTON DATE: 11/21/91

RE: NORKIN
..DATE.. ............PROFESSIONAL SERVICES........c0vcu... s e e e .. .HOURS
10/04/91 RAcheson H Callaghan Jr - T/J. MURRAY 0.10
10/09/91 Acheson H Callaghan Jr - T/MCCI CLAIMS 0.20

ADJUSTER
10/15/91 Acheson H Callaghan Jr - T/WETHERBY 0.15
TOTAL HOURS 0.45
SERVICES PERFORMED BY......... ....HOURS

Acheson H Callaghan Jr 0.45



N J .

PALMER & DODGE
ONE BEACON STREET
BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON
P. O. BOX 236
ACTON, MA 01720 :
ATTN: DON JOHNSON, TOWN MANAGER

A ———— " —— " ——— - ——— - —— " - —— . ——— — —— - ———— — - —— - - - —a —— o ———— = - -

FOR PROFESSIONAL SERVICES RENDERED AND COSTS ADVANCED
INVOICE#: C70045
TOWN OF ACTON DATE: 11/21/91
RE: COLLECTIVE BARGAINING

CeDATE. " vvvvnennnnnnnnennns PROFESSIONAL SERVICES. evevvevernrnnnnnnn .. .HOURS

10/01/91 Henry G. Stewart - ON FILE; NEGOTIATIONS WITH FIRE 4.75
FIGHTERS.

10/02/91 Henry G. Stewart - ON BRIEF REGARDING VACATIONS; PHONE CALL 7.00
MURRAY; PHONE CALL JOHNSON.

10/03/91 Henry G. Stewart - ON VACATION BRIEF. 6.00

10/03/91 Kate Daly - RESEARCH ON WAIVERS BASED ON SHORT-TERM 2.50
INACTION AND ACQUIENCENSE

10/03/91 Kate Daly - RESEARCH AND MEMO ON GRIEVANCE WITHDRAWALS 3.00

10/04/91 Henry G. Stewart - PHONE CALL MURRAY, ROME; LETTER ELLIS; 5.00
ON BRIEF.

10/08/91 Henry G. Stewart - PHONE CALL ROME; ON BRIEF. 0.75

10/10/91 Henry G. Stewart - PHONE CALL MURRAY (2); LETTER JOHNSON. 0.50

10/15/91 Henry G. Stewart - PHONE CALL JOHNSON (2) : 0.20



PALMER & DODCGCE
ONE BEACON STREET
BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. O. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

RE: COLLECTIVE BARGAINING 2

.+DATE.. ¢¢¢eeuieveeeesesss..PROFESSIONAL SERVICES..... fe st . . . HOURS
10/28/91 Henry G. Stewart - PHONE CALL JOHNSON RE POLICE AGREEMENT 0.25
10/29/91 Henry G. Stewart - ON CONTRACT, PHONE CALL JOHNSON (2) 0.30
10/30/91 Henry G. Stewart - PHONE CALL JOHNSON (2) 0.20
10/31/91 Henry G. Stewart - PHONE CALL JOHNSON (2) 0.20
TOTAL HOURS 30.63

SERVICES PERFORMED BY....... «+ «...HOURS

Kate Daly 5.50

Henry G. Stewart 25.15
«oDATE. . (.t nennnns COSTS ADVANCED ... v eeenenan ceees e AMOUNT
TELEPHONE . $ 11.81
CLERICAL OVERTIME 33.20
TRAVEL & RELATED EXPENSES 31.25
TELECOPIER 51.00

TOTAL CURRENT COSTS S 127.26



¥

PALMER & DODGE
ONE BEACON STREET

BOSTON MA 02108
FED ID# 04-2170788

TOWN OF ACTON

P. 0. BOX 236

ACTON, MA 01720

ATTN: DON JOHNSON, TOWN MANAGER

- Y T — T - —— - = . —— — A - V. " —— . - " - - v — - - Y - - An T - -

FOR COSTS ADVANCED

INVOICE#: C70040
TOWN OF ACTON DATE: 11/21/91

RE: PRENDERGAST DEVELOPMENT CORP.

<DATE.. ittt it COSTS ADVANCED. .. it vt ennnnnnnnas «+e+e. AMOUNT

DUPLICATION S 9.90

TOTAL CURRENT COSTS S 9.3%0



Charles Kadlec
19 Paul Revere Rd
Acton MA 01720

/! 24 January 1992

ToN._Board of Selectmen,

and Finan - Qamin

School Committee,

Re: Financial information for the Acton Annual Town Meeting

Please include the actual expenditures for FY '91 in
the information usually distributed at the Annual Town Meeting in
support of the budget articles. Comparison of the proposed
(=FY '93) budget items to previous years budgeted amounts is not
very useful when the actual expenditures are different. If space
allows, I would like to see both the budgeted and the actual
amounts for FY '91l.

I know that the final "actuals" are not available for
the current year; however, most of the major budget areas
(salaries, benefits, fixed expenses, etc) are pretty well
established by Town Meeting, and therefore some indication of how
the actual expenditures look versus the budget should be possible
for FY '92 as well.

Thank you.



January 22, 1992

TO: Don Johnson, Town e
FROM: Doug Halley

SUBJECT: Health Inspections ©¥ Papa Gino's

Enclosed with this memo please find copies of inspections conducted at
Papa Gino's by thé Health Department. It should be noted that corrective
action, from our inspections, by Papa Gino’s, has decreased dramatically in
the past year. Due to the lack of response on the last inspection (Jan 14,
1992) the department was forced into fining Papa Gino’s. While violations
have not been critical they have been habitual. The Health Department
believes that habitual violations show a lack of understanding of the
regulations and will eventually lead to more severe problems if not
constantly cited.
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o P
BOARD OF HEALYH

472 MAIN STREET
ACTON, MASSACHUSETTS 01720
" TEL: 264-9634

264-96%
D ESTABLISHME\NT“‘INSPECTION REPORT

tablishment Name

?a_oa Ginos

Date n///<//9/

A Time: In Out

ddress 82 Powdemyl £d -

Telephone 89F- FF97 Type of Establishment: Purpose:

Owner's Name ! V@ Routine
Mickael l@//e/: o YretarFood

Person in Charge Residential Kitchen omplaint
[‘A/ { CQMCO Mobile Unit Investigation

Inspector's Name

Temporary Food Service

2.m. gda;m“i[ RSS!

e

Other

Based on an inspection today, the items checked below indicate the violated provisions of 105 CMR 590.000. Each item is followed by the ap-
plicable section of the Massachusetts regulation. Non-critical violations are marked under column “N" and critical violations are marked under
column “C"". Descriptions of each item appear on the back of this form. Each violation checked requires an explanation on the narrative page(s).
This report serves as official notice of violated provisions and official notice to correct said violations.
Failure to comply with the specified correction time may result in the assessment of fines andjor in the suspension or revocation of your food
establishment permit and cessation of your food establishment operation.
You have the right to request a hearing before the Acton Board of Health. Requests must be made in writing and filed in the Health Department
office located at 472 Main Street in Acton, MA within 10 days of this inspection.

Food
1., Food Supply
Food Containers

Food Protection

PHF Temperatures

Facilities. Hot & Cold Storage
PHF Re-service
Spoiled/Damaged Foods
Food Protected

Food Thermometers

Cross Contamination

SOQB@.U'P@

10. PHF's thawed, cooked & cooled
11.  Food Handling

12. Dispensing Utensils

Personnel

13. Employee Infections

14. Employee Hygiene

15. Employee Clothing

Equipment & Utensils

16. Equipment/Utensil Clean & Sanitized

17. Food Contact Surfaces

18. Non-Food Contact Surfaces

* 19,  Food Contact Surfaces Clean

20. Non-Food Contact Surfaces Clean

21. Wiping Cloths

22. Dish/Warewashing Facilities

23. Pre-Scraped, Soaked
Wash/Rinse Water
Thermometers/Test Kits

26. Equipment/Utensil Storage

27. Single Service Articles

28. Single Service Re-Use

002k

]

(LT TITItlild

Sanitary Facilities

29. Water Source .015
30. Sewage 016
31. Cross-Connections 017
32. Toilets/Handwashing 0188 019
33. Insects/Rodents 021
34. Plumbing 017
35. Toilet Rooms 018[ ]
36. Handwashing Areas 019] |
37. Garbage/Refuse 020[ ]
38. Outside Disposal 020{
39. Outer Openings 021
40. Pesticide/Rodenticide Application 021
physical Facilities

4“ Floors .022
32. Walls, Ceiling 022
@D Lighting 0
44. Ventilation .024
45. Dressing Rooms 025
Other -
46. Toxics 026 4 |
47. Premises 0271
48. Living Areas 027 ]
49. Linen 027} |
50. Pets 027 |
51. Bulk Foods 03
52. Salad Bars 032[
No. of 13 Critical tems Violated -

ted by: S




Establishment Name

\

Date

nga Ginos o'l /R,

Address

Page z of 2
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In the space below describe all violations checked on front page.
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(.
BOARD OF HEALTH

472 MAIN STREET
ACTON, MASSACHUSETTS 01720
TEL: 264-9634

FOOD ESTABLISHMENT INSPECTION REPORT

Establishment Name ?Aﬂ/}. 610'0:3 Date 5 /3, /5,
Address 82  Prudermll Pd Timerin o
Telephone A9F - 3393 Type of Establishment: Purpose:
Owner's Name m/ ¢h ai I/Q.J /ﬂfl(‘) ke Follow-up
oo Gl Dcco

Inspector's Name Temporary Food Service Other [ ]

Based on an inspection today, the items checked below indicate the violated provisions of 105 CMR 580.000. Each item is followed by the ap-
plicable section of the Massachusetts regulation. Non-critical violations are marked under column ““N" and critical violations are marked under
column “C”. Descriptions of each item appear on the back of this form. Each violation checked requires an explanation on the narrative page(s).
This report serves as official notice of violated provisions and official notice to correct said violations.

Failure to comply with the specified correction time may result in the assessment of fines andlor in the suspension or revocation of your food
establishment permit and cessation of your food establishment operation.

You have the right to request a hearing before the Acton Board of Health. Requests must be made in writing and filed in the Health Department
office located at 472 Main Street in Acton, MA within 10 days of this inspection.

Food 1] Sanitary Facilities
1. Food Supply ~002\"’"' 29. Water Source 015
%) Food Containers 00324 30. Sewage 016
' 31. Cross-Connections 017
F Protection 32. Toilets/Handwashing 018 & 019
PHF Temperatures 4~ 33. Insects/Rodents .021
4. Facilities, Hot & Cold Storage . 34.  Plumbing 017
5. PHF Re-service 006%:: 35 Toilet Rooms o18[ |
6. Spoiled/Damaged Foods .003 Handwashing Areas .01
Food Protected .00 37. Garbage/Refuse .020
Food Thermometers .004 38. Outside Disposal 020
9. Cross Contamination .005 39. Outer Openings 021
10. PHF's thawed, cooked & cooled 005 40. Pesticide/Rodenticide Application  ~._ 021
11. Food Handling .005 ~
12. Dispensing Utensils 006 Physical Facilities
Floors
Personnel ] 42, Walls, Ceiling
13. Employee Intections 4 Lighting
14. . Employee Hygiene Ventilation

15. Employee Clothing 5. Dressing Rooms

Equipment & Utensils Other
16. Equipment/Utensil Clean & Sanitized 46. Toxics
17. Food Contact Surfaces 47. Premises
8D Non-Food Contact Surfaces . 48. Living Areas

19. Food Contact Surfaces Clean 0131 49. Linen
20. Non-Food Contact Surfaces Clean 013} | 50. Pets
21.  Wiping Cloths 0131 | 51. Bulk Foods
22. Dish/Warewashing Facilities 013 | §2. Salad Bars
23. Pre-Scraped, Soaked 013] | ,ﬁ._&df:d%

4. Wash/Rinse Water 0131 | No. of 13%ritifal tems Violated

5. Thermometers/Test Kits 013] | These items require immediate attention. )
26. Equipment/Utensil Storage 014| | -
27.  Single Service Articles 014 %M : y
28. Single Service Re-Use 012[] )C

: 7
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BOARD OF HEALTH

472 MAIN STREET
ACTON, MASSACHUSETTS 01720
TEL: 264-9634

FOOD ESTABLISHMENT INSPECTION REPORT

Establishment Name

Chva_ Gunee Date s, /349
Address 22 ;Z%a) dosm d ) @ Time: In  Out
Telephone P9F - 7 9 2

Type of Establishment:

Owners Name

ﬂZLC/) é',&j w/‘c)

Retai

Person in Charge

Residential Kitchen

inspector's Name

alt
27K

Based on an inspection today, the items checked below indic

EX

Mobile Unit
Temporary Food Service

L—-——i

the violated provisions of 105 CMR 590.000. Each item is foflowed by the ap-

Purpose:
Routine
Compla
Investigation
Other

plicable section of the Massachusetts regulation. Non-critical violations are marked under column “N" and critical violations are marked under
column “C™. Descriptions of each item appear on the back of this form. Each violation checked requires an expianation on the narrative page(s).
This report serves as official notice of violated provisions and official notice to correct said violations.

Failure to comply with the specified correction time may result in the assessment of fines and/or in the suspension or revocation of your food
establishment permit and cessation of your food establishment operation.
You have the right to request a hearing before the Acton Board of Health. Requests must be made in writing and filed in the Health Department
office located at 472 Main Street in Acton, MA within 10 days of this inspection.

Food ’“ o Sanitary Facilities N C
1. Food Supply 002k | 29. Water Source 015
Food Containers 002} 30. Sewage 016}
31. Cross-Connections 0171
Food Protection Toilets/Handwashing 0188 019
3. PHF Temperatures Insects/Rodents 021} <
4. Facilities. Hot & Cold Storage 34. Plumbing 017
5. PHF Re-service 35. Toilet Rooms 018] |
6. Spoiled/Damaged Foods 36. Handwashing Areas 019{ ]
7. Food Protected 37. Garbage/Refuse .020[]
8. Food Thermometers 38. Outside Disposal 020
9. Cross Contamination 39. Outer Openings 021 -
10. PHFs thawed, cooked & cooled 40. Pesticide/Rodenticide Application 021 —
11. Food Handling —
12. Dispensing Utensils Physical Facilities —
41. Floors 02214
Personnel 42.  Walls, Ceiling 0221
13. Employee Infections 43. Lighting 023
14, Employee Hygiene 44. Ventilation 024
15. Employee Clothing 45. Dressing Rooms 025 D
uipment & Utensils Other
Equipment/Utensil Clean & Sanitized 013?:23 46. Toxics 026 E
17. Food Contact Surfaces 0131 47. Premises 027
18. Non-Food Contact Surfaces 0131 ] 48. Living Areas 027
19. Food Contact Surfaces Clean 013 - 49. Linen 027
20. Non-Food Contact Surfaces Clean 013 | 50. Pets 027
21. Wiping Cioths 013] ] 51. Bulk Foods 031
22 Dish/Warewashing Facilities 013} ] 5§2. Salad Bars 032
23. Pre-Scraped; Soaked 013 |
4. Wash/Rinse Water 013] | No. of 13 Critical Items Violated
5 Thermometers/Test Kits 013] | These items require immediate attention. -
26. Equipment/Utensil Storage .014 u "
27. Single Service Articles 014 c .ﬂé@
28. Single Service Re-Use 012 E X ?' ‘
\ B Law e —
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BOARD OF HEALTH

472 MAIN STREET
ACTON, MASSACHUSETTS 01720
TEL: 264-9634

FOOD ESTABLISHMENT INSPECTION REPORT

/

Establishment Name )1711/)& /;{,/ZF) ~ Date S/c;/ £l

)y ) / Time: In Ou/t [
Address § [hanmidi (24
Telophone m - 4 /'7 9 /‘? , Type of Establishment Purpose:
Owner's Name ] / ‘ood Service tine

M/Jﬁ/\ aif %&/f, 2L % Foliow-up *
Person in Charge M ' N ) Residential Kitchen Compilaint
e YAl £ ()"*‘/ Y Gaseo Mobile Unit lnve:tigation

Inspector's Name (’Q?/,ﬂ( ../i: ¢ : /'4\ \QK)) Temporary Food Service Other

Based on an inspection today, the items checked below indicate the violated provisions of 105 CMR 590.000. Each item is followed by the ap-
plicable section of the Massachusetts regulation. Non-critical violations are marked under column “N” and critical violations are marked undes
column “C". Descriptions of each item appear on the back of this form. Each violation checked requires an explanation on the narrative page(s).
This report serves as official notice of violated provisions and official notice to correct said violations.

Failure to comply with the specified correction time may result in the assessment of fines andlor in the suspension or revocation of your food
establishment permit and cessation of your food establishment operation.

You have the right to request a hearing before the Acton Board of Heaith. Requests must be made in writing and filed in the Health Department
office located at 472 Main Street in Acton, MA within 10 days of this inspection.

Food
1. Food Supply .002p 1 |
7. Food Containers 0021
‘Food Protection ,
3. PHF Temperatures 0043,
4. Facilities, Hot & Cold Storage .004¢
5. PHF Re-service 0064
6. Spoiled/Damaged Foods .003| |
7. Food Protected 003 |
(B’f, Food Thermometers .004[ |
g. Cross Contamination 00S| |
10. PHF's thawed, cooked & cooled 005
11.  Food Handling 005 |
12. Dispensing Utensils 006 ]
Personnel
13. Employee Infections

Employee Hygiene
Employee Clothing

@&

uipment & Utensils

16/ Equipment/Utensit Clean & Sanitized .013 ﬁz
17. Food Contact Surfaces 0131
1 Non-Food Contact Surfaces 013 |
é)’ Food Contact Surfaces Clean .013'?r
. Non-Food Contact Surfaces Clean .013 -
21. Wiping Cloths 013 |
22. Dish/Warewashing Facilities .013] |
23. Pre-Scraped, Soaked 013 |
4. Wash/Rinse Water 013 |
5. Thermometers/Test Kits .013 [ ]
26. Equipment/Utensil Storage 014 ]
27. Single Service Articles 014 ||
28. Single Service Re-Use 012 [

Sanitary Facilities

29.
30.
31.

36.
37.
38.
39.
40.

Water Source 015 n
Sewage 016
Cross-Connections 017
Toilets/Handwashing .018 8 019
Insects/Rodents 021 H:
Plumbing 0 TQ
Toilet Rooms .O18’Z>
Handwashing Areas .019
Garbage/Refuse 0207
Outside Disposal .0201’:
Outer Openings 021
Pesticide/Rodenticide Application 021 b

ysical Facilities

41.

er
/ Toxics
~ Premises .

48.
49,
50.
51.
52.

Floors

Walls, Ceiling
Lighting
Ventilation
Dressing Rooms

Living Areas

Linen {
Pets B
Bulk Foods -
Salad Bars

No. of 13 Critical items Violated
These items require immediate attention.
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BoaRrD oF HEALYH

472 MAIN STREET
ACTON, MASSACHUSETTS 01720
TEL: 264-9634

FOOD ESTABLISHMENT

INSPECTION REPORT

Establishment Name %m é”;,a} Date 10/397/22
Address (r; ﬁ{{ Ydenmil/ M Time: in  Out
Telephone @? - 39493 Type of Establishment: Purpose:
OunstaNeme /Jfehacd Vil o e Fovonup
ronen i cheree ] v%a//fn SR o | el
Inspector's Name (/// 4 /} ] M Temporary Food Service Other

Based on an inspection today, the items checked below indicate the violated provisions of 105 CMR 590.000. Each item is followed by the ap-

pticable section of the Massachusetts regulation. Non-critical violations are

marked under column “N" and critical violations are marked under

column “C". Descriptions of each item appear on the back of this form. Each violation checked requires an explanation on the narrative page(s).
This report serves as official notice of violated provisions and official notice to correct said violations.

Failure to comply with the specified correction time may result in the assessment of fines and/or in the suspension or revocation of your food

establishment permit and cessation of your food establishment operation.

You have the right to request a hearing before the Acton Board of Health. Requests must be made in writing and filed in the Heaith Department
office located at 472 Main Street in Acton, MA within 10 days of this inspection.

Food
1.

Food Supply
Food Containers

Food Protection
3. PHF Temperatures
4. Facilities. Hot & Cold Storage
5. PHF Re-service
6. Spoiled/Damaged Foods
7. Food Protected
8. Food Thermometers
9. Cross Contamination
10. PHF's thawed, cooked & cooled
11.  Food Handling
12. Dispensing Utensiis
Personnel
13. Employee Infections .008¢L
14. Employee Hygiene .009¢
15. Employee Clothing .010

Equipment & Utensils

013}l

Sanitary Facilities

No. of 13 Critical Items Violated
These lt‘ems reguue immediate attgueﬂ.’j 7

29. Water Source 015
30. Sewage 016}
31.  Cross-Connections 017
32. Toilets/Handwashing 018 & .019
33. Insects/Rodents 021
34. Plumbing 017
35. Toilet Rooms 018] |
36. Handwashing Areas 0191
37. Garbage/Refuse .020[ ]
38. Outside Disposal 020[
39. Outer Openings 021
40. Pesticide/Rodenticide Application 021
Physical Facilities —
41. Floors 0221
42, Walls, Ceiling 022
43. Lighting 0231 _|
44, Ventilation 024 |
45. Dressing Rooms 025 |
Other

46. Toxics 026
47. Premises 027
48. Living Areas 027 ]
49. Linen 027
50. Pets 027 |
51. Bulk Foods 031

52. Salad Bars 032

16. Equipment/Utensil Clean & Sanitized
17. Food Contact Surtaces 013
18. Non-Food Contact Surfaces 013 _|
19. Food Contact Surfaces Clean 013 ]
20. Non-Food Contact Surfaces Ciean 013
21. Wiping Cloths 013} ]
22. Dish/Warewashing Facilities 013
23. Pre-Scraped, Soaked 013 -
4. Wash/Rinse Water 013] ]
5. Thermometers/Test Kits 013 -
26. Equipment/Utensil Storage .014 [ |
27. Single Service Articles 014
28. Single Service Re-Use 012 :1
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BOARD OF HEALTH -

- 7472 MAIN STREET
" ACTON, MASSACHUS 720

FOOD ESTABLISHMENT INSPECTION REPORT

Establishment Name ﬁﬂﬁa V: ‘f IS‘ _ Date /D//,é :
) j Time: |
Address , 82 ,%453125322:/{ w : )530% ut
Telophone G 3 ?“‘ ??9’?7" /TN Type of Establishment: Purpose:
\

Owner's Name Food Service Routine

%I’ 20, Retail Food Follow-up
Person in Charge / Residential Kitchen Complaint

B Mobite Unit Investigation
Iinspectors Name % 2: Temporary Food Service Other
Ve

Based on an inspection today, the items checked below ihdicate the violated provisions of 105 CMR 590.000. Each item is followed by the ap-
plicable section of the Massachusetts regulation. Non-critical violations are marked under column “N" and critical violations are marked under
column “C". Descriptions of each item appear on the back of this form. Each violation checked requires an explanation on the narrative page(s).
This report serves as official notice of violated provisions and official notice to correct said violations.

Failure to comply with the specified correction time may result in the assessment of fines and/or in the suspension or revocation of your food
establishment permit and cessation of your food establishment operation.

You have the right to request a hearing before the Acton Board of Health. Requests must be made in writing and filed in the Health Department
office located at 472 Main Street in Acton, MA within 10 days of this inspection.

Food Sanitary Facilities N <
RN Food Supply 29. Water Source 015
\;,/ Food Containers 30. Sewage 016
- 31.  Cross-Connections 0171
Food Protection 32. Toilets/Handwashing .018 & .019
3. PHF Temperatures 33. Insects/Rodents 021 T
4. Facilities, Hot & Cold Storage 34. Plumbing 017
5. PHF Re-service 35, Toilet Rooms 018 |
6.__ Spoiled/Damaged Foods ﬁ) Handwashing Areas 019)<]
/T__'Food Protected 7. Garbage/Refuse 020 |
»g Food Thermometers 38. Outside Disposal 020/
9. Cross Contamination 39. Outer Openings 0211 ]
10. PHF's thawed, cooked & cooled 40. Pesticide/Rodenticide Application 021
11. Food Handling —
12. Dispensing Utensils Physical Facilities
41. Floors 022
Personnel Walls, Ceiling 02237
13. Employee infections / Lighting : 023
1 Employee Hygiene Ventilation 024}
@’ Employee Clothin%x/s‘:hn/ jm s Dressing Rooms 025
Equipment & Utensils Other
16, Equipment/Utensil Clean & Sanitized 46. Toxics

Food Contact Surfaces
Non-Food Contact Surfaces
Food Contact Surfaces Clean
Non-Food Contact Surfaces Clean
Wiping Cloths
Dish/Warewashing Facilities
Pre-Scraped, Soaked
Wash/Rinse Water
Thermometers/Test Kits
Equipment/Utensil Storage
Single Service Articles
Single Service Re-Use

NN NN -t
®NO wm%m{%

47. Premises
48. Living Areas
49. Linen

50. Pets

51. Bulk Foods

@ Salad Bgrs
No. of 1 riticyl Items Violated

These items require immediate attention.
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TOWN OF ACTON

INTER-DEPARTMENTAL COMMUNICATION

DATE: 1/27/92
TO: Don P. Johnson =

f | v 4/
FROM:  David F. Abbt, Engineering Administrator . ;, (1{:{¢{

SUBJECT: ROUTE 2/PIPER ROAD

Concerning the letter of January 8, 1992 from the Massachusetts Department of
Public Works (Mass. Highway Department) to Vanetta M. Hunter, I have now talked
to Bob MacDonald at District 4 (the new projects engineer) and can report the
following:

1. Concerning the "modifications to the existing islands during the construction
process”, these are apparently in sketch form only. I asked that we be sent a
copy of the plan as soon as it was ready. Bob said that these modification
will make the illegal maneuver in question a little more difficult, but not
impossible. The limiting factor is the width of existing pavement and they
are reluctant to pursue a widening at this time due to wetlands (always a
convenient excuses.

2. 1 also asked about the "locations unit” which it turns out, as we expected, is
their design group that examines "problem spots” statewide. They are going
to be looking at "unresolved issues” along the Route 2 corridor, including the
Route 2/Mass. Ave./Piper Rd. area. The time frame is four to five years and
the Mass. Highw artment is now commi to the "Citizens Advisory

Commi;@," ute 2 will provide the
necessary 1 the problem spots
alon corridor.

AulE FAUTTD — '

THs Is A BEpsta oF IMVIDS Fiuoibgs
Pese. T8 YovR INDieATIoN THAT Yoo wWelD
TALK, w/ Ms. BeoiNGFELD... FYI.

Qe Bos




Commonweafth of Massachusetts
Executive Office of Environmental Affairs

Depariment of

==l Environmental Protection JAN 3 (102
20 30 Central Regional Office

Willlam F. Weld
Governor

Danlel S. Greenbaum
Commissioner

January 27, 1992

Acton Board of Selectmen
14 Forest Street
Acton, Massachus

720

Dear Local Official:

Enclosed please find information regarding hazardous waste
sites in your community where Preliminary Assessments and/or
Limited Site Investigations have been completed.

The Massachusetts Contingency Plan (310 CMR 40.000)
requires that notice be given to Chief Municipal Officials and
the Boards of Health regarding hazardous waste sites in their
municipalities. Attached is a copy of a legal notice and press
release which will appear in a regional daily or weekly newspaper
on or about January 31, 1992. The legal notice contains the most
recent listing of hazardous waste sites in your community that
have been investigated, pursuant to the Massachusetts Contingency
Plan and M.G.L. c. 21E.

The results of these investigations will also appear in the
Department's annual "List of Confirmed Disposal Sites and
Locations to be Investigated". You will receive a copy of your
community's complete listing prior to the List's publication.

For more information about individual sites identified by
DEP in your community, please contact Mary Richards at (508) 792-
7653 or the letterhead address.

Yours truly,

E ”‘/@\Q '%;”M‘\ ._/

Daniel J. Hannon
Section Chief
Waste Site Cleanup
DJH/MJR/1lcg
enclosures

75 Grove Street  ® Worcester, Massachusetts 01605 o  FAX(508) 792-7621 e Telephone (508) 792-7653



LEGAL NOTICE
COMMONWEALTH OF MASSACHUSETTS

DEPARTMENT OF ENVIRONMENTAL PROTECTION AN 3010
January 31, 1992

Pursuant to M.G.L. c¢. 21E, Section 14 '(a) and the Massachusetts
Contingency Plan (310 CMR 40.00), the Department of Environmental Protection
announces that Preliminary Assessments and Limited Site Investigations have
been performed at the following locations:

Community Site Name/Address Site No./Classification

Acton Shell Séfvggg:gi§:;::::—v 2-0848 (P)

341 Great Road

Auburn Shell Service Station 2-0270 (W)
695 Southbridge Street

Fitchburg Poirier Property. 2-0413 (NP)
273 Milk Street

Hudson Hudson Lock, Inc. 2-0736 (W)
81 Apsley Street

ittleton Lucas Grason-Stadler 2-0769 (W)
537 Great Road

Marlborough Gulf Service Station 2~-0446 (W)
146 Maple Street

Southbridge Main Street Shell 2-0716 (W)
904 Main Street

Tyngsboro Tyngsboro Tire & Gas, Inc. , 2-0137 (P)
257 Middlesex Road

Tyngsboro Westech Industrial Park 2-0428 (W)
Westech Drive

Westminster Aubuchon Warehouse 2-0383 (W)
95 Aubuchon Drive

Worcester U-Haul of Worcester 2-0186 (NP)
290 Belmont Street

Worcester Worcester T&G/Fleet Garage 2-0627 (NP)
75 East Worcester Street

hwazardous materials has occurred at these locations. There
Department has identified them as confirmed disposal 51tes.
has also determlned that these sites are riorit




- Legal Notice
January 31, 1892

Page 2

Priority disposal sites are defined as those which constitute a substantial
hazard to health, safety, public welfare, or the environment. M.G.L.c. 21E,
Section 3A(f)(3) requires that, if feasible, permanent solution be
implemented at each of these disposal sites. If a permanent solution is not
feasible, then a temporary solution must be implemented, and a plan for
achieving a permanent solution must be developed. For Non-priority disposal
sites (which are defined by M.G.L.c. 21E, Section 2), M.G.L.c. 21E, Section
3A(f) (3) requires that, if feasible, permanent solutions be implemented at
each of these disposal sites. If a permanent solution is not feasible, then
a plan for achieving a permanent solution must be developed.

Waiver sites (W) are non-priority disposal sites which have been granted
a waiver of approvals by the Department pursuant to 310 CMR 40.537. This
waiver allows the person granted the waiver to conduct remedial response
actions at the disposal site without prior Department approval of these
actions. . '

M.G.L. c. 21E and the Massachusetts Contingency Plan provide several
opportunities for public notice of and involvement in decisions regarding
response actions at disposal sites, including:

The chief municipal official and board of health of the community
in which the site is located will be provided with notices of the
results of investigations, plans for remedial responses, and
field work involving the use of heavy construction equipment
and/or protective clothing (310 CMR 40.202).

Upon receipt of a petition from ten or more residents of the
municipality in which the disposal site is located, or of a
municipality potentially affected by a disposal site, or upon the
Department initiative a plan for involving the public in
decisions regarding response actions at the site will be prepared
and presented at a public meeting. This plan will be revised
based on comments received, and will be implemented over the
course of the response action (310 CMR 40.203).

For more information on the confirmed disposal sites referenced above,
and the opportunities for public involvement in their remediation, please
contact Dan Hannon at DEP, Central Region Office (telephone: (508) 792-7653).



Environmental S
Protection NEW

on or about
For Release: January 31, 1992 Contact: Joanne Kasper-Dunne

FOR IMMEDIATE RELEASE: January 31, 1992

DEP CLASSIFIES 12 HAZARDOUS WASTE SITES

The Departmen

Protectd ced
today

initd assessments of twerve-~_‘\\f
irmed hazardous waste es in Central Massachusetts. Two o

the sites were classified as "priority" disposal sites, while the
remaining ten sites were given "non-priority" designations.

DEP's Central Regional Office has classified 250 hazardous
waste sites to date: 90 are priority disposal sites and 160 are
non-priority.

Priority sites pose the greatest potential threat to public
health or the environment and are the focus of agency resources.
Non-priority sites may qualify for waivers from DEP approvals,
allowing work to move more quickly, with cleanup work subject to
agency audit upon completion.

When Massachusetts voters amended the state Superfund law in
November 1986, they committed DEP to an aggressive timetable for
locating, assessing and cleaning up hazardous waste sites. The
agency publishes a classification for each site where a petroleum
or hazardous materials release is confirmed.

DEP also provides for public notice of and involvement in
site cleanup decisions. The agency informs municipal officials
whenever it investigates a site, plans for remedial actions or
does any field work. In addition, ten or more citizens can
petition the agency to develop a public involvement plan for a
particular site.

- --END--

Note: A list of the newly classified sites is attached.

Michael S. D_ukakis, Governor Department of Environmental Protection
John P. DeVillars, Secretary One Winter Street - Boston « 02108
Daniel S. Greenbaum, Commissioner Public Aftairs Office: (617) 292-5515



CENTRAL REGION

Town

Acton

Tyngsboro

Town

Auburn
Fitchburg
Hudsbn
Littleton
Marlborough
Southbridge
Tyngsbord
Westminster
Worcester

Worcester

Priority Disposal Sites

Site Name/Address

Shell Service Station
341 Great Road

Tyngsboro Tire & Gas, Inc.
257 Middlesex Road

Non~-Priority Disposal Sites

Site Name/Address

Shell Service Station *
695 Southbridge Street

"Poirier Property

273 Milk Street

Hudson Lock, Inc. #*
81 Apsley Street

Lucas Grason-Stadler *
537 Great Road

Gulf Service Station *
146 Maple Street

Main Street Shell *
904 Main Street

Westech Industrial Park *
Westech Drive

Aubuchon Warehouse *
95 Aubuchon Drive

U-Haul of Worcester
290 Belmont Street

Worcester T&G/Fleet Garage
75 East Worcester Street

January 1992

Site

2-0848

2-0137

Site#
2~0270

2~0413

2-0736

2-0769

2-0446

2-0716

2-0428

2-0383

2-0186

2-0627

* This site has been granted a waiver of approvals by DEP.



Commonweatth of Massachusetts
Executive Office of Environmental Affairs

Department of .

DELP Environmental Protection
_ Central Regional Office

William F. Weld

Govemor

Daniel S. Greenbaum
Commissioner

January 2

RE: CRWSC - Act
Shell Service Station
341 Great Road
Site # 2-0848

Shell 0il Company
400 Blue Hill Drive
Westwood, MA 02090

Attention: Mr. James C. Keuper

Dear Potentially Responsible Party:

This letter concerns the referenced disposal site. M.G.L.
C. 21E Section 3A(d) (2) requires that the Department classify
disposal sites as "priority" or "non-priority". The Department
has reviewed the information available to it about the referenced
disposal sites, and has determined that it is a priority disposal
site, pursuant to the Interim Site Classification requirements in
the Massachusetts Contingency Plan, 310 CMR 40.544.

In addition, M.G.L. c. 21E Section 14(a) requires that, once
a site has been classified, the Department publish a legal notice
and press release informing the public of the location's status
as a disposal site and its classification. The Department will
issue a legal notice and press release containing this
information on or about January 31, 1992, in the Westford Eagle.

Effective October 3, 1988, the extent of assessment and
remediation required by M.G.L. c. 21E at locations and disposal
sites will be determined by reference to the Massachusetts
Contingency Plan (310 CMR 40.00 et seq.), promulgated pursuant to
M.G.L. c. 21E, Sections 3, 3A(m), and 6. Remedial response
actions required at locations and disposal sites are described in
detail in Subpart E of the Massachusetts Contingency Plan (310
CMR 40.500 et seg.). No further remedial response actions other
than those approved by the Department prior to October 3, 1988,

75 Grove Street o Worcester, Massachusetts 01605 o  FAX(508) 792-7621 e Telephone (508) 792-7653



Shell Service Station, Acton
Site #2-0848 '

Page 2

may be conducted at this priority disposal site without first
obtaining the Department's approval, as described in 310 CMR
40.536. These regulations require that Department approval be
obtained at specific points in the remedial action process:

+ Scope of Work for the Comprehensive Site Assessment (Phase II),
+ Final Report of the Comprehensive Site Assessment (Phase II),

+ Final Remedial Response Plan (Phase III),

+ Remedial Response Implementation Plan (Phase IV), and

* Final Inspection Report (Phase IV).

For more information about the classification of the
referenced disposal site, please contact the undersigned at the
DEP Central Regional Office, (508) 792-7653.

Copies of the Massachusetts Contingency Plan are available
from the State Bookstore, Room 116, State House, Boston,
Massachusetts 02133, (617) 727-2834.

Very truly yours,

D]

Daniel J
Section Chief
Waste Site Cleanup

DIJH/MJR/1cg L//////~
cc: Chief Municipal Officer! ‘

Board of Health



The Commonwealth of Massachusetts
Department of Education

Bureau of School Nutrition Services

1385 Hancock Street. Quincy. Massachusetts 02169-5183

MEMORANDUM

TO: M

ard of Selectmen Chairpersons

. ' ;
FROM: Mary Jo Cutler, Director )»4%7 » (et dos—
Bureau of School Nuirition S(zr/{‘i és '

DATE: January 24, 1992
SUBJECT:  Summer Food Service Program for Children

Summer is coming! The beginning of summer marks the end of the school year. For many children it
alsomeans the end of school meals - possibly the only nutritious meals available to themeachday. There
is a program available which will enable you to provide nutritious meals to children in your community
during the summer months.

The Summer Food Service Program for Children provides reimbursement for meals served toall children
at open/area feeding sites in communities or geographic areas in which at least 50% of the student
enrollment is eligible for free or reduced price meals during the school year. Reimbursement is also
provided formeals served to all children at closed/enrolled feeding sites when it is determined that at least
50% of the children enrolled at each site are eligible for free or reduced price meals through the
submission of an Application for Free and Reduced Price Meals. Programs in other communities or
geographic areas may be reimbursed for meals served to children who are individually determined to be
eligible for free or reduced price meals.

Collaborative efforts of interested agencies including the Mayor's Office, recreation and human services,
school food service and administrative departments have proven successful in the implementation of this
program.

Communities unable to prepare and/or deliver meals to feeding sites may still participate in the Summer
Food Service Program by purchasing meals from a commercial food service vendor registered with the
Bureau of School Nutrition Services. Likewise, school food authorities not wishing to administer the
program may prepare and sell meals to private nonprofit organizations in their communities who wish
to sponsor the Summer Food Service Program but do not have adequate food preparation facilities.

Please give the possibility of sponsoring the Summer Food Service Program in your community careful
consideration. Should you decide to sponsor the program, please submit a letter of intent to Cindy Hoar
of this office at the address on the enclosed flyer by March 1, 1992. Please feel free to contact Cindy at
(617)770-7260 for further information. We support your continued commitment to respond to the needs
of children. '



The Massachusetts Department of Education
Bureau of School Nutrition Services
USDA Summer Food Service Program for Children - 1992

The Summer Food Service Program for Children (SFSP) was established to ensure that during school vacations, children could continue
to receive the same high-quality meals that are provided during the school year under the National School Lunch and School Breakfast
Programs. The program resulted from an increased awareness of the critical importance of proper nutrition to children, and a belief that
school vacations should not end the availability of nutritious meals for many children.

The SFSPmakes meals available toall children 18 years of age or younger without regard to race, color, national origin, sex, age or handicap.
People over 18 years of age, who are determined to be mentally or physically handicapped, are also eligible to receive benefits under certain
circumstances.

Organizations that may sponscr the SFSPare limited to (1) public and private nonprofit school food authorities, suinmer camps and colleges
and universities that participate in the NYSP; (2) local, county, municipal or State government units; and (3) private nonprofit organizations
that meet the following specific conditions as defined in the SFSP regulations:

1. Serve atotal of not more than 2,500 children per day and operate no more than S urban or 20 rural sites. If an organization
is sponsoring both urban and rural sites, there is a maximum of 20 sites, with no more than 5 urban sites.

2. Serve no more than 300 children at any approved meal service at any one site, unless granted a waiver by the State Agency
to serve up to 500 children at an approved meal service at a particular site.

3. Use self-preparation facilities to prepare meals, or obtain meals from a public facility such as a school district, public hospital,
or state college or university or a school participating in the National School Lunch Program. Commercial food service
management companies may not be used, even if contracted with by a school food authority.

4. Operate in areas where a school food authority or the local, municipal or county government has not indicated by March 1 that
it intends to sponsor the Summer Food Service Program in the current year.

5. Provide on-going year-round activities for children or families.

6. Meet applicable state and local health, safety, and sanitation standards.

Public and private nonprofit school food authorities and other applicants which have demonstrated successful Program
performance in a prior year are given priority over private nonprofit organizations when both propose to serve the same area or
the same enrolled children. '

Both private nonprofit organizations and governmental units must have direct operational control over each site under their
sponsorship. This means that they will be responsible for (1) managing site staff, including such areas as hiring, conditions of
employment, and termination; and (2) exercising management control over SFSP operations at all sites during the period of
Program participation.

Potential sponsors must demonstrate that they have adequate management and the necessary financial and administrative
capability to meet SFSP objectives and to comply with Program regulations. They must also accept full final financial and
administrative responsibility for all sites under their auspices. Approved sponsors must operate the Program according to Federal
regulations, relevant instructions and all applicable State and local laws.

PNP/1



The Summer Food Service Program for Children:

«  Provides reimbursement for meals served to all children at open/area fecding sites in districts where at least 50% of the local
children are eligible for free or reduced price meals during the school year.

» Provides reimbursement for meals served to all children at closed/enrolied feeding sites where at least 50 % of the childres.
enrolled at the site are individually determined to be eligible for free or reduced price meals through the submission of an
Application for Free & Reduced Price Meals.

»  Provides reimbursement for meals served to children individually determined to be eligible for free or reduced price meals
through the submission of an Application for Free & Reduced Price Meals at residential summer camps and nonresidential day
camp sites which offer a continuous schedule of organized cultural or recreational programs for enrolled children between their
SFSP meal services.

Sponsors may operate the SFSP at one or more "sites” - the physical locations where Program meals are served to children. "Open/Area”
or "Closed/Enrolled” sites may be approved to serve up to two meals daily, either lunch and breakfast or lunch and a snack; while residential/
nonresidential camps may be approved to serve up to four meals per day - breakfast, snack, lunch, or supper.

INCOME ELIGIBILITY SCALE FOR FREE OR REDUCED PRICE MEALS
EFFECTIVE JULY 1, 1991 TO JUNE 30, 1992

HOUSEHOLD SIZE YEARLY MONTHLY WEEKLY
1 12,247 1,021 236
2 16,428 1,369 316
3 20,609 1,718 397
4 24,790 2,066 477
5 28,971 2415 558
6 33,152 2,763 638
7 37,333 3,112 718
8 41,514 3,460 799
For each additional household member add: + 4,181 + 349 + 81

FOR MORE INFORMATION CONTACT:

Massachusetts Department of Education
Bureau of School Nutrition Services
Special Nutrition Programs
1385 Hancock Street
Quincy, MA 02169
(617)770-7260

Applicant sponsors shall certify that information submitted on Program applications, site information sheets, Program agreements, requests
for advance payments and claims for reimbursement is true and correct and that the applicant sponsor is aware that deliberate misrepresentation
or withholding of information may result in prosecution under applicable State and Federal criminal statutes. The following criminal penalties
and provisions established in Section 13(0) of the National School Lunch Act (42 US.C. 1761 (o)) apply: Whoever, in connection with any
application, procurement, recordkeeping entry, claim for relmbursement, or any other document or statement made in connection with the
Program, knowingly and willfully falsifies, conceals, or covers up by any trick, scheme, or device a material fact, or makes any false, fictitious,
or fraudulent statements or representations, or makes or uses any false writing or document knowing the same to contain any false, fictitious,
or fraudulent statement or entry, or whoever, in connection with the Program, knowingly makes an opportunity for any person to defraud the
United States, or does or omits to do any act with intent to defraud the United States, shall be fined not more than $10,000 or imprisoned for not
more than five years, or both. Whoever being a partner, officer, director, or managing agent connected In any capacity with any partnership,
assoclation, corporation, business, or organization, either public or private, that receives benefits under the Program, knowingly or willfully
embezzles, misapplies, steals, or obtains by fraud, false statement, or forgery, any benefits provided by this Program, shall be fined not more th-
$10,000 or imprisoned for not more than five years, or both (but, if the benefits, money, funds, assets, or property involved is not over $200, i
the penalty shali be a fine of not more than $1,000 or imprisonment for not more than one year, or both). If two or more persons conspire or
collude to accomplish any act described above, and one or more of such persons do any act to effect the object of the conspiracy or collusion, each
shall be fined not more than $10,000 or imprisoned for not more than five years, or both. PNP/2
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PLANNING BOARD ¢ Town of Acton

QQ
472 MAIN STREET ACTON, MASSACHUSETTS 01720 TELEPHONE (.m ;4[;6136 4

RECEIVED & FILED
ACTON PLANNING BOARD DATE P2
Minutes of Meeting

A TOWH CLERK, ACTCH
December 16, 1991 Z
Planning Board members in attendance were Chairman Gregory Niemyski, Vice
Chairman David Hill, James Lee, William Shupert, Douglas Carnahan and Associate
Member John Pavan. Mary Giorgio was absent. Town Planner Roland Bartl and
Asst. Planner Donna Jacobs were also in attendance.

I Consent Agenda

Item A - Trey Shupert moved that the Board vote to approve the minutes of
the 12/9/91 Planning Board meeting as rendered. His motion was seconded by
David Hill and passed by unanimous vote of the Board.

II. Stoneymeade - Bond Release & Street Acceptance Recommendation
Board members reviewed the letter from the Coogerative Bank dated 12/13/91
and asked for an update of the other outstanding items. Donna Jacobs
reported that all of the outstanding items have been completed: the revised
as-built plan has been received; a new bounds certification form was
submitted; and the outfall on Lot 35 has been repaired to the satisfaction of
the Engineering Department.

Jim Lee moved that the Board vote to release the performance bond for the
Stoneymeade subdivision subject to the Board of Selectmen’s acceptance of the
gift monies. David Hill seconded the motion which passed by unanimous
vote.

Doug Carnahan moved that the Board vote to recommend acceptance of
Stoneymeade Way to the Board of Selectmen. David Hill seconded the
motion which passed by unanimous vote.

ITI. Election of Officers
Greg Niemyski announced that the floor was open for nominations of officers
for the coming year. Doug Carnahan expre: his thoughts about the Board’s
recent practice regarding annual rotation of officers and the value of havin
the chairman re-elected. - Doug stated that he is personally happge wi
everyone's roles for the past year and that perhaps people had just become
comfortable with them.

Planning Board Minutes - 12/16/91 Page 1



IV.

VI

VIIL

Greg Niemyski advised the Board that he has no problem with servmg as
chairman for another year. David Hill stated that he is willing to serve as
chairman, but has no pressing need to assume the position for the coming
year. Jim Lee said that he thinks annual rotation of officers may be too
frequent. Doug Carnahan reported that Mary Giorgio recommends discussion
of elections during the first meeting in November so that members will have
time to deliberate in advance of the election.

Jim Lee moved that the Board vote to re-elect the present officers. David
Hill seconded the motion which was carried by unanimous vote. Greg
Niemyski thanked the Board and stated that he was pleased that the Board has
worked as a unified body for the past two years.

Discussion - Master Plan Implementation Coordinating Committee
Greg stated that he will continue to serve as the Board's representative to this

committee, but recommends that this duty be included in the elections
discussion for the first meeting of November in 1992.

Acorn Park - Restrictive Covenant

The Board reviewed the Restrictive Covenant for Acorn Park prepared by
Kirk Ware. Donna Jacobs reviewed the items in the covenant which differ
from the standard form. Doug Carnahan moved that the Board vote to
accept the Restrictive Covenant prepared by Kirk Ware and authorize Roland
Bartl to execute the document for the Board once the mortgagee has signed
the form. His motion was seconded by David Hill and passed by unanimous
vote.

P.C.R.C. Rules - Amendments

Board members discussed the proposed amendments to the PCRC Rules and
Regulations necessitated by the Zoning Bylaw amendment adopted at the Fall
Special Town Meeting. Board members recommended that certain statements
be emphasized by underlining or placing in boxes to signify their importance.
Jim Lee moved that the Board vote to adopt the revissd PCRC Rules and
Regulations as amended this evening. His motion was seconded by David Hill
and passed by unanimous vote.

South Acton Village Plannin mmi - Interviews

The Board interviewed two volunteers for the South Acton Village Planning
Committee, Sushama Gokhale and Robert Pion, and met with Sandra Whaley,
?etsy El;indge and Sam Manka of the South Acton Revitalization Committee
S.ARC

At the befgl.nnmg of each interview, Chairman Greg Niemyski explained the
purpose o committee to each of the volunteers who met with the Board.

Planning Board Minutes - 12/16/91 : Page 2



Greg advised them that the recommendation for Village Planning Committees
came from the Planning Council during the process of developing the Acton
Master Plan. Greg recommended that the village planning committees utilize
the Master Plan planning process on a microscale by analyzing existing
conditions, recognizing those important features which should be retained and
make recommendations for changes where necessary.

Committee volunteers stated that it is important to preserve the quality of
historic character in South Acton and work towards the enhancement of
historic buildings in the village. Close proximity to playgrounds and the train
were named as vital assets of the village. Volunteers stated that they would
like to see the following changes in South Acton: addition of shops and
businesses which would appeal to commuters and residents alike; additional
housing provided; maintenance of the character of the neighborhoods; and
increased pedestrian safety measures. Lack of sidewalks, potential for
increased traffic, proposed infrastructure improvements, and the suitability of
the soil for septic were sited as problems areas.

Sandra Whaley introduced the members of S.A.R.C. to the Board and then
provided Board members with an historic Perigecﬁve of SARC. Sandra
stated that S.A.R.C. has been treading water for the past three years while the
Master Plan was being develo because the town’s planning staff was
unable to provide their technical assistance to S.A.R.C. while working on the
Master Plan. S.ARC. is now waiting for the Planning staff’s professional
assistance to carry out their plan. Ms. Whaley stated that S.A.R.C. has been
working on their plan since 1982 and does not wish to start all over again.

Greg Niemyski informed S.A.R.C. that the South Acton Village Planning
Committee will utilize the "South Acton Center Revitalization Technical
Report” completed by M.A.P.C. in August of 1982 in its efforts to develop a
master plan for South Acton. However, because the report 1s almost ten years
old and contains dated information and recommendations, the village planning
committee would develop, from the "Technical Report” and current
information, a master plan for South Acton that would also serve to
implement the goals and objectives of the newly adopted Acton Master Plan.

Sandra Whaley said that she feels the Master Plan can be dovetailed into the
"Technical Report” and that, other than a parcel-by-parcel inventory, very
little updating of the "Technical Report” is necessary. Jim Lee expressed his
belief that the "Technical Report™ should be dovetailed to the Acton Master
Plan rather than the reverse as suggested by Ms. Whaley.

Ms. Whaley explained that she is very protective of the past efforts of
S.A.R.C. because they have worked hard on the bridge replacement and sewer
issues over an extended time period. Sandra Whaley suggested that the
volunteers interviewed by the Planning Board this evening could be asked to
serve as associate members of S.A.R.C.

Greg Niemyski suggested that the three members of S.AR.C. could join the
village planning committee and work as one united committee rather than
trying to maintain two separate committees for South Acton. Board members

Planning Board Minutes - 12/16/91 Page 3



agreed that they should meet with the Board of Selectmen to discuss this
issue. The Board agreed to postpone action on the village planning committee
until after they meet with the Selectmen.

Other Business

Trey Shupert delivered the letter he wrote to the West Acton Vxllage Planning
Committee volunteers which serves to inform them of their appointment to the
committee and to announce the first meeting date of January 22, 1991.

Respectfully submitted.

o //»»c

James J. Lee, Clerk

Planning Board Minutes - 12/16/51 Page 4
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MAPC News ...
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MAGIC to Form Route 2 “CAC”

The MAGIC subregion is forming a
Corridor Advisory Committee (CAQC) to
deal with issues concerning improvements
to Route 2. The idea was proposed at a
recent meeting between MAGIC and
MDPW focusing on how groups of
affected communities could participate
more fully in the highway planning
process.

Contact: Judith Alland

Program for Mass Transportation

Phase | of the Program for Mass Transpor-
tation (PMT) is complete. MAPC is an
active member of the PMT Working Group
Committee. Phase ] of the process
involved “an initial study of suggested
transportation improvements”. Many
individuals commented, either by mail or

-at a series of town meetings held in the

region. A summary document of the
Phase | report has been sent to those who
participated in the process, as well as local
officials, and town libraries.

ntact: Rachel Kuropatwa

“NIMBY'’s live forever”

- Sue Bernstein, Framingham Planning Board

Strategic Metropolitan
Transportation System

The Transportation Policy Committee has
directed staff to review the recommended
Strategic Metropolitan Transportation
System with the 8 subregions. The system
contains the existing rail, rapid transit and
water transportation system as well as
about 857 miles of highway facilities. The
subregional review will be to determine if
the appropriate facilities have been placed
on the system.

The SMTS highway network contains both
a Major System of the key Interstate and
Primary roads as well as a Metropolitan
System. The Major System contains about
210 miles or 2% of the regions roads. The
Metropolitan System contains about 650
miles or slightly less than 6% of the regions
road network. The Policy Committee has
set a target of 6% or 690 miles for the

etropolitan System,

ontact: Dan Fortier

Metropolitan Area Planning Council 60 TemplePlace Boston, MA 02111 (617)451-2770

Amendments to MetroPlan 2000

Land Resources

The Land Resources Policy Committee has
developed fourteen new action recommen-
dations to implement the four goals of the
Land Resources Protection Element. These
will be presented to the Council at the
February meeting. These action recom-
mendations cover a range of areas includ-
ing legislation, funding and inter-agency
coordination. A few of the recommenda-
tions are:

* support efforts to restrict the sale or
conversion of existing conservation and
park lands,

* use new transportation funding sources
to undertake activities related to land
resource protection,

¢ prevent the fragmentation and en-
croachment on abandoned rights-of-
way with recreational potential,

_ ® encourage private sector implementa-

tion of the plan,
¢ coordinate local plans with the Land
Resources Protection Element.
Contact: Joan Blaustein

Transportation Element

The Transportation Policy Committee
reviewed a host of potential transportation
element recommendations on January
14th. The recommendations are designed
to ensure that existing levels of mobility
are maintained and improved while also

Update on the Overall Economic
Development Program

The OEDP is sparking interest throughout
the region among communities and
community development corporations.
Thus far, 27 projects have been submitted
to MAPC for the OEDP. Based on inquir-
ies fielded by MADC staff, additional
submissions are expected. At its January 9
meeting, the Economic Development
Policy Committee agreed that the January
15 deadline for the OEDP will be “soft”
and projects will be expected through the
month. The Policy Committee, function-
ing as MAPC’s OEDP committee, has been
expanded to include representatives of
community based organizations and
municipalities in the region which now
have high unemployment rates.

Contact: Steven Landau

targeting attainment of the Clean Air Act
mandate.

The possible recommendations include:

* allocating sufficient funding to mainte-
nance of the existing transportation
network,

¢ promoting the use of high occupancy
facilities such as transit and
vanpooling,

¢ promoting compact development land
use patterns,

¢ developing disincentives to driving in
single occupant automobiles and

¢ seeking transit solutions as the avenue
of first choice in corridors targeted for
new highway capacity programs.

Contact: Dan Fortier

Housing Element

The Housing Policy Committec is ex-
pected to recommend that housing criteria
be incorporated more fullv into the tools of
the plan; thus the several MAPC review
procedures would consider local progress
in achieving a variety of housing goals.
The committee will also propose a new
action recommendation dealing with
protecting people from displacement and
will introduce more detailed strategics to
implement the existing action recommen-
dations.

Contact: Judith Alland

Vertiport Survey

Preliminary results from the Vertiport
Survey are in. Even though businesses are
in the mode of reducing costs, enduring
hardships, and avoiding long-term
commitments, business travellers foretell a
different future. Animpressive 37% of
respondents said they would pay a
premium to cut an hour from the overall
travel time (door-to-door).

Phase I of the Vertiport Systems Planning
Project is slated to begin in February.
Volunteers are needed to focus the project
on the needs of communities. Can
vertiport funds leverage the planning and
investment the community needs now?
Contact: Carol Blair
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Maine’s “Sensible Transportation
Policy Act”

Last November Maine passed a new

nsportation act. Known as the ‘Sensible

nsportation Policy Act”, the legislation

eauthorizes widening the Maine Turmn-

pike, and mandates development of state
transportation policy which emphasizes
public participation and alternatives to
increasing roadway capacity. More
information on this important statute, or a
copy of the bill, can be obtained from
Rachel Kuropatwa at MAPC.

Clean Air Presentation

MAPC staff met with staff people from the
Boston Transportation Department, the
Association for Public Transportation, the
Sierra Club, MBTA Advisory Board and
others on January 9, 1992 to discuss the
Clean Air Act and the requirements for the
region to comply. The discussion focused
on the problems in the region. It was
agreed that a future meeting would be
held to focus on possible strategies to
attain clean air.

Contact: Dan Fortier

Coming Soon: Census
Millennium!

Tearing your hair out because income data

~fQr your community is 13 years old? Save

ur hair, relief is on the way! In the next

-w weeks the Census Bureau will release
Summary Tape File 3 containing 1990
sample data. Included in the file is widely
used information on: income, poverty,
education, occupation, language spoken at
home, shelter costs and commuting. The
Metropolitan Data Center staff at MAPC
will need several months to obtain the
tape, create community profiles and
distribute census tract and block group
data on diskettes from this massive
amount of information. Stay tuned.
Contact: Douglas Carnahan

Washington State Adopts Growth
Management

Washington joins Florida, Georgia, Maine,
New Jersey, Oregon and Vermont with
state growth management programs. The
statutes include 13 goals to guide growth
including reduced spraw), new infrastruc-
ture to maintain acceptable levels of
service during growth, multi-modal
transportation systems, preservation of
forests and agricultural land, environmen-
tal protection, open space and recreational
opportunities, economic development,
affordable housing, and historic preserva-
“on. (Sounds like MetroPlan 2000)

“A Good Planet is.Hard to

Find”
- World Watch Institute

MBTA Revenue and Service
Committee

The Citizens Advisory Committee for
MBTA Revenue and Service Environmen-
tal Impact Report has been meeting
monthly on fare policy issues, and MAPC
is taking an active role in these meetings.
Current issues before the committee
include both the massive investment the T
is about to make on new fare collection
equipment, and development of a new fare
policy and structure. Together with
updating the Program for Mass Transpor-
tation, these fare policy and structure
issues constitute some of the most impor-
tant transportation issues presently being
decided in the region.

Contact: Rachel Kuropatza

Short Courses for Municipal
Officials

Horsley & Witten, Irc. and McGregor &
Shea are holding a series of workshops
covering a range of topics, including
environmental and wetland issues, zoning
and subdivision cor:rol, comprehensive
plans, growth management, housing,
enforcement, and being an effective
witness in court. Each workshop is held
from 6:00 p.m. to 9:0C p.m. at 141 Tremont
Street in Boston. Thre cost is $95 per
session. Resource manuals for each
workshop can be purchased separately for
§25. Contact Ellen Barros at (508) 362-3570
for more information.

"The most effective way to
cope with change is to help

create it.”
- Salada Tea a7 & Mass. Association of
Community Development Corporations

Dedham Common Mall Proposal

The Three Rivers Interiocal Council chair
has appointed afive-person subcommittee
to monitor the progress of the Dedham
Common mall proposal as it moves
forward in the local review process. The
subcommittee will consider if this project
fits into the framework of MetroPlan 2000.
Dedham Common is a croposal by
Chicago-based Homar: Development
Company to develop a 3148 million retail
shopping mall at the intersection of routes
128 and 135 in Dedham. The three story
850,000 square foot “upscale” mall would
be sited on privately owned land presently
zoned for single family residences.
Dedham Town Meeting members will vote
on the rezoning proposal in April.

Contact: Paul DeCoste

Environmental Reviews

MAPC recently reviewed and distributed
the following ENFs and EIRs:

Dimock Community Health Center's Youth and
Family Services Building, Roxbury;

Roadway Easement, Holbrook;

Bolton Inn, Bolton;

Crystal Cove Marina, Winthrop;

Glass Landfill Closure, Salem;

Logan International Airport, Boston;

Cohasset Heights Landfill, Cchasset;

BJ's Wholesale Club, Danvers.

If you would like more information on
these projects, contact: Kent Stasiowski

February Calendar
5 200 p.m. Subregional Coordira-
tors
6 1200 p.m. Economic Development
Policy Comm.
7 9:30 a.m. Firance Commitiee
12:00 p.m. Officers
100 p.m. Legislative Committce
11 1000am. Transportation Policy
Committee
12  800am. North Suburban
Subregion
1000 a.m. Policy Committee Chairs
11:00a.m. Proiect Review Commit-
tee
730 p.m. MetroWest
13  830am. Norh Shore Task Force
730 p.m. MAGIC
7:30 p.m. South Shore Coalition
19  900am Executive Commitiee
20 300 p.m. SWAP
26 330 p.m. Council Meeting
Call ahead to confirm.
DON'T FORGET
WINTER COUNCIL
MEETING
February 22

at the Museum of Science

Meeting starts at 3:30 p.m.,
Omni Theater presentation at
2:00 p.m. Council members should
watch for mailing.




7T anyone in your town, such as board and comnission members, town employees,
citizens groups, etc., who have an involvement in municipal waste disposal

policy and planning. j@”/;l, }/d/ loh /4’ Sy 309.45¢ 5-;
A g rigper ASAKENEWABLEKESO R

Tuesday, February 25, 9:30AM
Refreshments at 9:15SAM
First Parish Church, 20 Lexington Road, Concord

An Opportumty to learn about the new technology of co-composting mun1c1pa1
' solid waste, which goes beyond the usual interpretation
of the 3R’s—Reduce, Reuse, Recycle.

Some Questions to be answered: What is co-composting? What goes in? What
comes out? Is it cost-effective? Is it good for the envi-

ronment? How does it compare with other disposal
methods? Who is doing it? What about plastics?

BBBDDB B

Our panelists are leaders in innovative programs in Massachusetts:

ack Macy Director of Composting, Massachusetts Department of Envi-
ronmental Protection, will discuss state and regional co-composting
programs in the context of the state’s Solid Waste Management Plan.

Jeff Willett  Superintendent of Public Works, Nantucket, will describe Nantuck-
=, 'S co-compostmg facility, which wxll start operation during 1992.

Robert Rottenberg Administrator of the Franklin County Solid Waste Manage-
ment District, will talk about that district’s planning for a regional

co-composting facility to serve 20 or more communities, with a total
of about 60,000 residents.

Richard Gross Chemistry Department of UMass, Lowell, will describe inves-
tigations by the Polymer Degradation Research Consortium on
bacterially generated polymers and fully degradable plastics.

The panehsts presentations wil] be followed by a dxscusswn period, with time for
questions from the audience.

' Sponsored by the League of Women Voters of Concord-Cariisle
Admission is free. All are welcome.



TELEPHONE (508) 263-9107 @ ' m
( l//

Water Bupply Bistrict of Acton

P.O. BOX 953
MASSACHUSETTS AVENUE
ACTON. MASSACHUSETTS 01720

BOARD OF WATER COMMISSIONERS

HARLAN TUTTLE BUILDING

693 MASSACHUSETTS AVENUE

ACTON,MA. 01720 '

January 27, 1992

AGENDA:

7:30 P.M. CALL TO ORDER

7:31 P.M. ACCEPT MINUTES OF MEETING JANUARY 13, 1992

OPEN DISCUSSION & COMMENTS FROM CITIZENS

NEW BUSINESS

WARRANTS & COMMUNICATION

ANNUAL REPORT - COMMISSIONERS REPORT
VOTE TO ACCEPT WARRANT ARTICLES & BUDGET

ASSIGNMENT OF WARRANT ARTICLES

OLD BUSINESS
WATER RATES

AFFIDAVIT FROM EDWARDS & ANGELL



TOWN OF ACTON
INTERDEPARTMENTAL COMMUNICATION
TOWN MANAGER'S OFFICE

t 22T 222 2222222222222 2222222222222 22222322222 2222 2322222232222 22

DATE: Jan. 23, 1992

TO: Sergeant James McPadden
Patrolman Paul Cogan
Detective Ray Grey
Patrolman Fred Rentschler
Dispatcher Scott Howe

FROM: Don P. Johnson, Town Manager

SUBJECT: Kidnap/Armed Robbery Incident,
December 28, 1991

The Board of Selectmen received a copy of Chief Robinson’s
commendation letter to each of you in the subject regard and has
asked that I transmit their sincere appreciation for a job well
done.

I have had the additional privilege of reviewing the incident
reports and I am extremely impressed with the professionalism
with which you handled this sensitive situation. It is apparent
to me that, without your careful handling, this situation might
easily have resulted in serious injury to the victims, the |
perpetrator or any one of you.

I am pleased to add my personal "thaﬁk you" to that of the

Selectmen. -\
! .
cc: Board of SelectmenV// ’Z>/cn‘°’ /
Chief Robinson A '

Personnel Files



SELECTMEN'S MEETING \ '
JANUARY 21, 1992

The Board of Selectmen held their regular meeting on
Tuesday, January 21, 1992. Present were Norm Lake, Nancy
Tavernier, Dore’ Hunter, Anne Fanton and Town Manager Johnson

CITIZENS’ CONCERNS
-None expressed.
PUBLIC HEARINGS AND APPOINTMENTS

PAPA GINO’S ~ 82 POWDERMILL ROAD
TRANSFER OF LIQUOR LICENSE

Carl Gasco, manager of the Papa Gino’s explained to the
Board that the Transfer was of the entire chain. He would remain
in his position as manager of the Acton Store. Outwardly it
would have no appearance of change, it was a corporate change of
the business. The Board asked about the several health
violations noted in the staff comments. Mr. Gasco has met with
Health and has taken care of the three infractions which were
minor in nature. NANCY TAVERNIER - Moved to approve the Transfer
of the Beer and Wine Common Victualer License. DORE’ HUNTER -
Second. UNANIMOUS VOTE.

REPRESENTATIVE PAM RESOR

Representative Resor came in and updated the Board on the

. past years events. We have been assured by the governor that he
would level fund local aid, although we has heard that it will be
directed toward education. Nancy was very interested in lowering
health care costs as outlined in the handout in the numbered
mail. Pam asked the Board to priorize the list for her. Dore’
said that health benefit were a great concern in the Coordinating
Committee process. Dore’ asked if any tinkering would take place
in the school choice legislation. Pam has been told that there
in no way to delete this legislation. The Board agreed to
priorize the list of concerns and get it to Pam for her review
and action.

MINUTEMAN VOCATIONAL SCHOOL
Mr. WILTSE - OVERVIEW MEETING

Mr. Wiltse along with Ron Fitzgerald updated the board on
the operations of the Voc. Tech. They assume that after this
year the R&D account will be zeroed after this year and a
majority of the town’s will be rejecting the Deferral option.
Acton was the only town to request deferral. Nancy speaking for
herself, was concerned why others had not chosen deferral as it
had allowed us to avoid an override this year. Anne after review



stated she would support the printed resolution and vote not to
dictate to other towns and would vote against deferral at the
Minuteman Level. ANNE FANTON - Moved to reject the deferral on
Minuteman Regional Voc. School District school teacher’s
Compensation for fiscal year 1993 as authorized by Section 3 of
Chapter 336 of the Acts of 1991. DORE’ HUNTER - Second -
UNANIMOUS VOTE.

Dore’ asked Mr. Wiltse what he perceived his duties and
responsibilities were. He replied to see that the tax dollars
are spent properly and to promote voc tech education. Mr. Wiltse
was reminded that a Voc. Tech. education was twice the cost of a
traditional high school education. Dore’ asked that Mr. Wiltse
be put on the agenda list for the Coordinating Committee and
invited him to attend the Monday morning meetings so he could
better understand his role.

BOARD OF ASSESSORS
OVERVIEW MEETING

Jim Kotanchick, Chairman answered the Boards questions about
the abatement process. They have had 100 applications vs 344
last year and 921 the prior year. The Condo’s gave them trouble
this year and then the State interjects its views and rules.
Anne wanted the cost looked into for an annual reval. They
estimate 30,000 every three and that they would look into the
yearly update and get back to the Board on the estimated cost.
Public information about the denial and approval was discussed
and the Assessors agreed to prepare a more detailed response to
send to those denied. They were also asked to speak to the tax
classification issue next year to further assist the board in
their decision.

CONSENT CALENDAR

The Board approved the Consent Calendar as submitted. DORE’
HUNTER - Moved to accept as printed. NANCY TAVERNIER - Second.
UNANIMOUS VOTE. .

SELECTMEN’S CONCERNS

Eagle Scout - Dore’ Hunter will attend the next Court in
March for Troop 1ll. '

Norm Lake Noted he has taken out papers to run for a second
term.

Power Outage - Dore’ Hunter received a phone call about the
power outage in West Acton. The caller was concerned that the
lack of communication between the utility and citizens continues.
Staff was asked to interface with Boston Edison once again.



- Annual Report - The Board reviewed and voted to submit the
report as written with the minor changes as suggested by John
Murray.

Coordinating Committee - Dore’ outlined the latest meeting.
Most of the discussion was based on the readjustment to the
budget on the School Choice monies and utilities. Dore’ asked
to have the wage increases for the past years vs. Town increases
gathered for review.

Legal RFP - Dore’ spoke to his recent memo. He felt that it
would be a helpful exercise and should be considered in the
future. Anne thought this was good RFP as written. Anne asked
if a general questionnaire had been put out on the current
services to staff/committees that use counsel yet. It was
suggested that a wording transition to the RFP be prepared and
sent to current counsel. Dore’ felt that after responding to
several of these it was a helpful process for the firm and client .
relationship.

Regarding the Staff comment, Nancy wanted specific examples
of what the problems were from staff/boards. Dore’ was not in
favor of going to committees for content of the RFP. Dore’
wanted to keep the process as philosophical as possible, they
tell us what they will do for us. NANCY TAVERNIER - MOVED to
send out the RFP as written by Dore’ as well as staff
questionnaire for comment on current use of counsel. ANNE FANTON
- Second. UNANIMOUS VOTE.

Route 2 - The Board reviewed the current response to the
letter written by Vanetta Hunter. They were concerned with the
notation of a possible construction of an over-under pass at
Piper Road. Anne discussed her latest meeting with the State
officials, MAPC reps and neighboring towns regarding the CAC
process. Anne was asked to contact the DPW by telephone and
discuss the Boards concerns.

TOWN MANAGER’S CONCERNS

Don Johnson asked the Board’s permission to send letters to
the officers involved in the recent hostage situation. The Board
agreed to his request and instructed him to draft the letters.



EXECUTIVE SESSION
The Board voted to adjourn into Executive Session for the
- purpose of discussing Contractual review DORE’ HUNTER took roll
call all Ayes.

The Board adjourned into executive session at 10:30 P.M.

Clerk

Date

Christine Joyce
Recording Secty.
cmjwll-(191)



EXECUTIVE SESSION MINUTES
' January 21, 1992

Porrazzo Properties - Don updated the board on the recent
purchase of the property by Dan Porrazzo at auction.

ACHC ~ Audubon Hill -~ The Board discussed the most recent
staff memo on goals for the project. Dore’ felt that the order
of priorities was what he expected and was how he remembered the
board’s priorities.

Mobil 0il - Palmer and Dodge has received a letter from

Mobil asking to negotiate and the possibility of further
negotiations with the Town on the sign.

The Board adjourned at 11:10 P.M.

Clerk

Date

Christine Joyce
Recording Secty.
cmjWll-(187)
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A-B ARTS COUNCIL

NAME
DE QUATTRO, ROSALIE
Harsip. Lisa

—

ritts. Penny

Rempbert. Nancy
Santiii:o, Sharcn
Spotklii, Vaiarie

Thrope. Janet

IoXpCrouan nis S.x mMemters at prese

Cnaries Garapec:ian,

Jan. \a3 2~

7 members each Acton & Boxborough
2 year terms

APP.EXP SWORN IN PHONE APPT

10/?/?1 263-3625 88

630,93 E

6,30,/93 263-4499 86
63093 /0/23/‘?/ 263-7601 86
63093 10/9/9| 263-6589 88
63093 1,75 792 263-167Z B8
630,93 16/% /31 263-9651 86
6./30.793 3w/ 264-8490 91

rt: Eleanor D Entremont

Hoily Foss. Margaret Tsag, niiZapein

wWest. and Lo!s wWilsman.

l



BOARD OF APPEALS JAN.1992

3 MEMBERS, 3 ALTERNATES, 3 YEAR TERMS

NAME APP/EXP  SWORN IN PHONE
Qleck Burdine, Malcolm 630,794 1/i3f31 263-5307
Ciack, Janet.caly.) &/30/%¢ 1a/3ofat

Crockett . Stephen K .aW6. 2094 to/:a/m 264-0586

ChrMieziva. Matt 6730798  1/i15/42. 263-3862

'y

erwins. Beatrice (ait.)C/se/94 10-17-91 369-772¢

Wood. Duncan 630,94 7339/ 263-3682

APPT

1988 F
19|

1991
1988
1991

1991



N

BOARD OF ASSESSORS

NAME

Adams,

Kotanchic. James

Ropert

ChaeMiiler., Susan

Rhude.

Donald

- JAN.,
3 MEMBERS 3 YEAR TERM

1 ELTERNATE | YEAR TERM

APP.- EXP SWORN IN PHONE

6/30/’94 3//27/89 263-2424
630,93  9/23/9 263-9381
630,92 263~ 3996
6-30/,93 TF/26/°90 263-5823

1992

APPT

1989

1989

1988

19%0



CEMETERY COMMISSIONERS

NAME

Putnam. Charles

CheMowry. Wesiey

Batiey.

Georage,

Edward

Walter

4 MEMBERS 3 YEAR

APP. ExXP
6/30/93
6/30/92
6,30/94

6/30-94

SWORN IN

/22 /

9/ 13/91

10/31/91

JAN. 1992
TERMS

PHONE  APPT
263-4943 1980 +13877
263-5543 1986
263-7084 1985

263-3132 1991
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COUNCIL ON ACING
@ MEMBERS

NAME AP
Chautin. Dorothy 6 .3

Doncvan, Warren

by

Chrsostein, Mar:a

Erianger. Feggy

Xrea, Constanc

6

6

1<
Tiley. Mar:anne @33

¢/30/92 11ﬁ%@1

&

JAN.199Z

EAP SWORN IN PHONE APz
o 1010091 263-7799 198
Q2 B-16-91 2B3-2266 199
ez 10710791 837-9960 199
92 4.°4-9: 2E3-5313  199i
"oz 1028 9L 263-2652 1986

»30,92 10/15791 263-5624 1987

- P A e ey -
Trafton. ROy 630792 ©-12-91] ZE3-2052 160
er~ax N e 530 G Tt = TEI-TRCGC el
...... . o ~ - ~ T - - - s - -t ~ -



3 TEARS

APP/EAP

SWORI

IH

JAN. 1992



HANSCOM FIELD ADVISORY COMMISSIOMN
! MEMBER - 3 YEARS : 1
NAME APPEXP SWORN

Klemmer., Een 630,94 Q26,91

MaclIntire. Frank(Alt.)6.-30-92 10-3/91

ALT. - ! YEAR

IN PHONE APP

263-3245 1988

263-9873 1990



BOARD OF HEALTH JAN. 1992
S MEMBERS - 3 YEARS : 3 ASSQCIATES

NAME APP EXP SWORN IN PHONE  APP
Alfaro, Cordelia 6.-30-94 10-3179L 263-6985 1991
Barbato. James 6/30,94 11/74-91 . 263-8480 1991
Bosworth. Jonathan 6/30/92 8- 89 264- 0584 1989
Calamai. Edward(Asso.’6/30/92 11713791 263-2473 1991
Ceonoby. Mark 630793 ilféfol £63-2846 199!
CheEmmons. George 6/30/92 10-27/8° 263-6168 1986
Grossman. lIratass.> 6/30/92 11,7790 263-5708 1991

Mcinnis. William H.<As.>&/30/P2  12.23,9: 635-9802 1991



HISTORICAL COMMISSION

S MEMBERS - 3 YEARS :

NAME APP-EXP SWOREN IHN
Dodsen, Anita 673093 10,26/ 20
Domurat, Franc:s 6. 3094 8 2391
¥lauer. Btiil 630793 89,90
Miipery, Virginia ©6-30-%4 101092
Rhodes. Ropvert (Ass.) 6-30-%2

Story. Lawrence 63092 10.-17./89
Tavares, Marianne(ds.) 6-30/92 8/16/9!

JAN.92
2 ASSOC. -
PHONE

897-6001
263-7904

2. 3-4856

7=

1 YE

APF

1999
1985

1991

AR

10,



NAME

SSION JAN. 19°2

wBERS - 3 YEARS (initiatlly staggered)

4 ALTERNATES - 3 YEARS "

APP/EXP SWORN IN PHONE APP

W,



MET. AREA PLANNING COUNCIL

NAME : APP. EXP

GILBERTI,., DONALD 6/30/94

SWORN

5/26-88

IN

JAN.1992

PHONE

263-5129

APP

1988 + 199|

2.
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MINUTEMAN HOME CARE JAN. 1992

1 MEMBER - 1 YEAR

NAME APP/EXP SWORN IN PHONE APP

GROTHEER, Marian 630,92 1078791 263-5357 1991



PLANNING BOARD

7 MEMBERS - S YEARS ;

NAME

Carnahan, Douglas

Giorgaio, Mary

David

Hill,

Lee, James

- DV Rile wiriid e

Wm.(Trey?

APPEXP

6/30/94
6/30/92
6.730/93

630,94

(;hnNiemyski, Gregory 6-30/93

L2365 30-92

630795

2 AS

SWORN IN

2/12/89

9/12/89

12727/88

4/28/89

6/10-88

6 il %1

?/‘ 2 6/ 90

JAN. 1992
SO0C. - 1 YEAR
PHONE APP
263-0154 1989
- 263-2697 1987
263-9135 1988
263-7816 1989
635-0453 1988 ¥
264-437C LBT
263-94G7 19%C

-,



PRISON ADVISORY COMMITTEE JAN. 1992
-3 MEMBERS -~ 3 YEARS
NAME APP/EXP SWORN IN PHONE APP

Gordinier, Harold 6/30/93 1/31/91 263-2368 1990

CAe Schoch, Jean 6/30 6/5/87 263-7456 1987
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RECREATION COMMISSICN JAN.199Z

S MEMBERS - 3 YEARS

NAME APP-EXP  SWORN IN PHONE APP
Xelly, Johnathan 6/30/94 897-8934 1988 +
CwnStamski. Bruce . 6/30/94 10/23/87 263-4349 1987

Tonhline, Caroline 630,92 °/13/89 263-9637 1989
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S. ACTON REVITALIZATION COMMITTEE JAN.1992
5 MEMBERS - 3 YEARS

NAME APP,/EyP SWORN IN PHONE ADP
Eldridge, Betsy 6-30/94 263-0586 1988
Manka, Samuel /30794 826,91 . 2¢3-0%02 1991

wWhaley. Sandra 6/30/94 263-0294 1987



NAME

Graet

[

Martin

%% MEMBERS - 3 YEARS

APP.7EXP SWORN IN

6/30/94 972491

JAN. 1992
PHONE  APP

263-6469 1988



VOLUNTEER COORDINATING COMMITTEE
7 MEMBERS - 3 YEARS

NAME 202 EVD sSWoDRH 1)

i
Pt e [Pay BN o'

[ oY)
\C)
~0
o

w/i2/qi

Comstock. Betsy 6.
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AUDIT MONITORING COMMITTEE JAN. 1992

S MEMBERS - 3 YEARS

MEME EPD, EXP SWIBN IH PHONE AP
Bradley, Charles 630,792 263-1329 1986
Coughiin, Cornelius 673092 8. 2289 . 2B83-3777 198z

James. Sara 63091 88 263-6957 1985



V.c\wne.

"\'feas-

Chan

Secc',

COMMISSION ON DISABILITY JAN.1992

7 MEMBERS - 1.2 & 3 YEAR TERMS

NAME EPP/ENP SWORN Il PHONE

Beauregard, Louls 630,93 6,27/90 263-7248

Geehan. Wavne 63094 6.-30.°88 263-8122
w/ 7%

Hecopscn. Cary 53093 &— 88~ £83-8937
9.3 9

Inaram, Ccnnie 6. 3092 g:—i-r’as;l ZE3-267 4

Vel Nziter &30 %4 6. 2388 S83-0845

Mzvyo. Mary Eillen g 3099 3/?/9[ 2¢4-0639

Lake. Carol 6-30-93 Town Liason 263-7635

Burrows, Joan Assoc. Memper 263-08432

™

1990

. =88

109G

1989

1988

a8,



INVESTMENT

NAME
Conant. Brewster
Evans. Hcwell

Greenpaum. James

Guiliver., Allen

Iy
3
]
Y
L
)
D
()]

S

&

6

Oy

ADVISORY COMMITTEE

MEMBERS -

APP/EXP

6/30/94

/"30/"92

/30,94

730,94

(v
[}
O
)

YEARS

SWORN IN

JAN.1992

PHONE

263-2090
263-7987
263-4866

263-3898

T™M 22,

APP

1982

1981

1981



PUBLIC CEREMONIES & CELEBRATIONS COMM.

NAME

Flower,

Cou:a.

Hiemmer.

Miiiler.

1)
ia]
Q‘
2
X

D
J
0
(17
o
)

Xenreth

Richmond

<
[¢1]
oo
(]
el

APP/EXP

6-30,92

6.730.°94

9 MEMBERS - 3 YEARS

SWORN IN

w
>
()
-

926,91

[2Y)

7 8"' 9‘.

JAN. 1992

APP

1986
1985
1988
198¢

299}



TOWN REPORT COMMITTEE

NAME

Fingerman, Susan
Jarvis, Miidred
Sandra

Masson.

Taylor, Georgianne

{0
[4¢
{
I
¢

-~

MEMBERS - 3 YEARS

APP/EXP/

6/30/94

6//

6/

30,94
630,94

‘3094

SWORN

2-8/91

2/8/91

2-8.791

JAN.1992

PHONE

263-1881

263-4087

263-2466

™

APP

1991

1991

1990

1691



FINANCE COMMITTEE

NAME

Allen. Mark

Chavez Gabbrieili,Camille 573194 8.5791

Donaid., Dr. Mary
Barrigan. Arthur

Clmstead, Charles
Peters. Joseph

Sanford, Sandy

EXP SWORN IN

5/31/94

5/31/94

531,93

[9]]
)
o
K

o
W
ot
0
[,

5/31/92

5/31/92

S/31/92

9 MEMBERS - 3 YEARS

9/12/89

JAN. 1992

PHONE

263-7793

T Modl.

APP
1991
1991
1988

1e87

1990
1991
1989

1989



MINUTEMAN VOCATIONAL SCHOOL COMMITTEE JAN.1992
1 MEMBER - 3 YEARS

NAME APP/EXP SWORN IN  PHONE  APP

WILTSIE, ROBERT A. 6/30/24 263-6728 1991
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January 25, 1992

South Acton Revitalization Committee
c/o Sam Manka

94 Main Street

Acton, MA 01720

Dean Charter, Municipal Properties Director
Town of Acton

472 Main Street

Acton, MA 01720

Dear Dean:

It has come to our attention that the draft of the proposed Open Space and.
Recreation Plan is presently being distributed to town boards and comittees.

Having quickly glanced at a copy, we notice that the plan involves considerable
property in South Acton center, especially the parcels on and near Great Hill and
along Fort Pond Brook and the mill pond.

It is part of SARC's responsibility to keep well informed about any potential plans,
changes, proposals and problems that would have an impact on South Acton center, as
well as to review any potential use of the funds in the Great Hill donation account,
a portion of which, as you undoubtedly know, is allocated for the development of a
park plan along the Fort Pond Brook corridor.

We were consequently alarmed that SARC was not on the distribution list for
informat ion about the Open Space Plan. We'd appreciate it if you could send a copy
of the draft to us as soon as possible, and send us any future comunications that
are relevant to South Acton, as well. We do not have a Town Hall mailbox, but you
could send the draft to any one of us at the following addresses:

Betsy Eldridge Sam Manka Sandra Whaley
85 Stow Street 94 Main Street 1 River Street
Thanks

Sam Mdnka



John H. Loring

60 Willow Street
Acton, Mass. 01720
263-4453

Karey D. Brown.L{”st5

15 Marian Road -
Acton, Mass. 01720
263-7889

Tatiana F. Loring
60 Willow Street
Acton, Mass. 01720
263-4453

E. Wilson Bursaw
23 Newtowne Road
Acton, Mass. 01720
263-4002

George Wiltsee

11 Putter Drive
Acton, Mass. 01720
897-6009

Donald B. Hodges

4 Rose Court
Acton, Mass. 01720
263-3854

William C. Sawyer

15 spring Hill Road
Concord, Mass. 01742
369-7367

Patience MacPherson
48 Nagog. Hill Road
Acton, Mass. 01720
263-5398 '

Debra H. Shields
11 Davis Road #C9
Acton, Mass. 01720
263-5364

Craig Fingerman

15 Oneida Road
Acton, Mass. 01720
263-1881

Paul DeVivo

7 Lothrop Road
Acton, Mass. 01720
263-1537

REPUBLICAN TOWN COMMITTEE

Frederick Bubier
23 Seneca Road
Acton, Mass. 01720
263-7090

John teDuits

15 Nadine Road _
Acton, Mass. 01720
263-8650

Nancy Bursaw

23 Newtowne Road
Acton, Mas. 01720
263-4002

Katherine F. Arnold
167 Willow Street
Acton, Mass. 01720
263-4372

Jean Wiltsee

11 Putter Drive
Acton, Mass. 01720
897-6009

Donnie Hodges

4 Rose Court
Acton, Mass. 01720
263-3854

Mary Jane Merrill
75 Harris Street
Acton, Mass. 01720
263-2244

Roberta C. Hammell
4 Rose Court

Acton, Mass. 01720
263-3854

John Sheehan

14 F Wampus Avenue
Acton, Mass. 01720
- 635-0553

Janet Milliken

152 Willow Street
Acton, Mass. 01720
263-7908

Chuck Kostro

12 rothrop Road
Acton, Mass. 01720
263-7800

799/

Janet Bubier

23 Seneca Road
Acton, Mass. 01720
263-7090

Horace Hodges

- 4 Rose Court

Acton, Mass. 01720
263-2904

John G. Sabbey

13 Mohawk Drive
Acton, Mass. 01720
263-1768

Richmond P. Miller
20 Joseph Reed Lane
Acton, Mass. 01720
263-5995

Norman Veenstra

36 Main Street
Acton, Mass. 01720
253-5300

Rita Dolan

7 Alcott Street
Acton, Mas.s 01720
263-7884

Alan M, Merrill

75 Harris Street
Acton, Mass. 01720
263-2244

Janet W. Murphy
26 Concord Road
Acton, Mass. 01720
263-2725

Sarah Brown

15 Marian Road
Acton, Mass. 01720
263-7889

Joyce DeVivo

7 Lothrop Road
Acton, Mass. 01720
263-1537
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TOWN OF ACTON
472 Main Street
Acton, Massachusetts Q1720
T (508) 264-9612
ax (508) 264-9630
Norman D. Lake
Chairman

February 4, 1992

Mr. Robert Eisengrien
A.C.E.S. Project Manager
5 Valley Road

Acton, MA 01720

Dear Bob:

The Board of Selectmen have received your letter of January 23, 1992
and share the concerns that you expressed. Without doubt it is urgent that
the bioremediation bench test proceed with as little delay as possible.
Equally important is the necessity that the test be done in the most
appropriate manner and within the bidding restrictions that constrain the
town.

In order to address the parameters of a bench test the town had its
consultant, G.Z.A., review and amend the generic R.F.P. you supplied. The
revised R.F.P. vas then sent to Pine and Swallow for their comment. This
process took more time than anticipated as G.Z2.A. identified additional
parameters that needed to be reviewed in detail by Pine and Swallow. This
process has been completed and the R.F.P. is now acceptable to all parties.

The Town, in addition, had to address the state procurement law,
Chapter 30B. In order to be consistent with that law the town had to
establish the manner in which bids would be requested and the process by
which selection would be done. This required Town Counsel to develop a
legal representation by which G.2.A. could act as the town’s procurement
liaison. This process has also been completed.

At this time G.Z.A. is in the process of contacting bioremediation
firms and familiarizing them with the project. It is anticipated that the
bidding and selection process will be complete by mid to late February.
The bench test would be conducted immediately after the selection of a
firm. The Board of Selectmen intend to take every action possible to keep
this project on track and on time.



i

In regards to your memo of October 16, 1991 the Board believes point 2
has been addressed with the newly revised R.F.P. Concerning point 3, the
Board of Selectmen finds those conditions acceptable.

In closing the Board appreciates and shares the concerns that A.C.E.S.
have raised. The Board believes that this project will ansver many
questions regarding the W.R. Grace site and is anxious for its completion.

Sincerely,

Norman D. Lake
Chairman
BOARD OF SELECTMEN



To: The Coordinating Committee

From: Staff =
Re: FY'93 Draft Plan

Date: January 27, 1992

This plan, like all plans, was constructed from the bottom up. The first step '

was setting the foundation, which means to determine the assumptions on which -~

~ the plan is to be constructed. As you are aware, if one were to change all or any of
the following assumptions, then the numbers in the financial plan would also
have to be mod.lﬁed -

* ASSUMPTIONS FOR FY
1. Staff was to create a plan whlch optnm1zed service to the commumty and
m1mm1zed the cost to the taxpayer ‘
2. Both the Schools and the Town would operate with a bottom line budget

3. Spec1al Ed. Tuition and SPED 'I‘ransportatlon will be increased by 15%.
(Budgeted amounts for these line 1tems will be based on actual costs.)

4. The NESWC enterprlse fund would increase by 15%. (Budgeted amount
for this line item’ w111 be based on actual cost.)

5. The Reguonal Schools’ legal costs will be budgeted at $150,000. This
increased appropriation (i.e., $105,000) will be a one-time increase and
not become part of the base for FY'94.

6. . ‘The FY’93 Minuteman assessment will assume a one-year repayment of
their FY’92 teacher deferral amount. .

7. Expense categones will be increased byl the following amounts'

Utilities - o 5% (Town) 0% (Schools)
- Health Insurance ’ - 12.5%
Worker’s Comp. Ins. = 10%
Pension Expense oL 5%
"Unemployment Ins.: -~ 0%
- Life Insurance S
.- Contingency Funds - 0%
Salaries - - : 5%
Debt and Interest o at actual level of 6/30/92 o
All Other Expenses 5%

‘Snow Removal - 15%

8. _Any excess monies above 1.0% in the Regional School’s E &-D account
(as of 6/30/91 minus transfers for FY’92 legal bills) will be used to offset



Regional debt will be re-classed from the Schools expendlture hne to the
Debt and Interest line. -

A new expendlture and a new revenue line called Self-Funding PrOJects
will be added. These lines will reflect new programs as of 6/30/91, which
are totally self-sufficient. The Self-Funding line will not be used in =~
calculating the allocation split. . _

Deferral Compromise

B

92

3)

4)

5)

The Local and Regional Schools will accept Deferral for both years

- (FY92 & FY93).

An accelerated amortlzatlon will be adopted by written agreement
between the three (3) parties. This will consist of a four (4) year pay-

~ back period with the first year of amortization beginning in FY94
' and continuing in 1/4 installments for the following three (3) years.

No formal amortization votes ... other than one that is supportive of B

the written agreement ... will be taken by the Selectmen (via

placement of an Article before Town Meeting) or the Regional
School Committee ' _

Deferral amortization will be built into the budgets for the years
FY94-FY97.

The Selectmen, Reglonal School CommJttee, chom and Staff shall -
adopt and support this compromlse ,



