
TOWN OF ACTON
HISTORIC DISTRICT COMMISSION

472 Main Street. Acton, MA 01720

APPLICATION FOR CERTIFICATE
This information wiH be publicly posted on the Town of Acton website docushare.

TOWN CLERK, ATON

I

Application #

Applicant :'Mid1 1Jh
do Rieier & aatnstein LiP

Telephone 617-880-3405

E-mail Vriet1n
Address 7

	

E1]ard

	

±i Park
airflrai, Iv 01803

Property owner and address ie1a

	

al.
(if different from applicant)

	

do

	

r &
339 in

	

?te-, I" 01608

Location of Work

	

District: Center Wes
No. 108

	

Street : sthnl stt(

	

attad let±er)

Pursuant to Cli, 40C of the General Laws of Massachusetts, application is hereby made for issuance of a Certificate
for work within a Local Historic District. (

	

of riits ai

	

Jeft)

Description of Proposed work:

	

(See instructions for additional information re uired)
}Jjtjçn of simt of vfl (apprdnate1.y 10 ) to existing p in afl to

	

xs
&±iay to bikth1e aim of lct. C at±a$e leI±e.r far ftirfter criticn.

The undersigned hereby certifies that the information on this application and that any plans submitted
herewith are correct, and constitute a complete description of the work proposed. I acknowledge, by my
signature below, that this application and all its data will he publically posted on the Town of Acton websile
docushare,

Signature of applicant

	

J//

	

Date teter 5, 2013

Willian J. Prola, I±arT far'Pp1kant

Application received by ____________________________ for HDC.

	

Date

Certificate approved by
______________________________

	

Date
for Historic District Commission

Certificate

	

of

	

appropriateness

	

not

	

required

	

(Certificate

	

of

	

Non-Applicability

	

issued)





Attachment A

South Acton Historic District Map
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Attachment B

Project Plan





RIEMER BRAUNSTEIN
William J. Proia
wproia@riemerlaw.com
(781) 273-2270 phone
(617) 692-3462 direct fax

September 5, 2013

By Hand

Historic District Commission
Town Clerk
Town of Acton
Acton Town Hall - 472 Main Street
Acton, Massachusetts 01720

Re:

	

Application for Certificate of Non-Applicability, Appropriateness, or Hardship
Chapter P, Local Historic District Bylaw, Acton General Bylaw

Good Day:

Please note the undersigned and this firm represent Michael Joseph (Applicant) respecting this
Application for a Certificate under the captioned Bylaw (HD Bylaw) in connection with the alteration of a
certain stone retaining wall (Wall) (Project, further described below), located partly on and partly adjacent
to the real property known and numbered as 108 School Street (Premises).

A. Reservation of Rights

As a preliminary matter, because the Applicant avers that the HD Bylaw does not apply to the
Project, as further discussed below, the Applicant expressly reserves, and does not waive, its right and
privilege to contest the applicability of the HD Bylaw to the Project, together with the Historic District
Commission's authority and jurisdiction in that context, as well as any other right and privilege.

B. Facts

1. As depicted on the official SA District Map, Attachment A, the Premises, highlighted in yellow on
the SA District Map, is not within the SA District nor any other District established under the HD Bylaw.

2. As depicted on the plan, Attachment B (Project Plan), the Wall is located partly on the Premises
and partly within the layout of School Street. The portion of the Wall located on the Premises is not
within any District under the HD Bylaw and is not subject to the HD Bylaw.

3. Public streets and ways that are included within any District under the HD Bylaw are included for
the purpose of creating a viewpoint from which to assess "construction" or "alteration" on an "underlying

Nev
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lot or property." HD Bylaw § 6.1. Such streets and ways are not included for the purpose of subjecting
work taking place within such streets or ways to the HD Bylaw.

4. As depicted on the Project Plan and the photos, Attachment C (Photographs A - D), the Wall
extends along the entire front boundary of the Premises except for a small opening in the Wall
(approximately 8 feet wide) located at an existing gate on the Premises.

5. As depicted on the Project Plan, the Project entails the removal of a segment of the Wall
(approximately 10 feet wide) to accommodate a proposed driveway (Driveway), and the rebuilding of that
removed segment of the Wall in the location of the existing Wall opening at the existing gate, as noted
above in Section B.5. The balance of the Wall will be left intact, the final condition of the Project being a
relocation of the existing Wall opening from its location at the existing gate to the Driveway location.

6. As depicted on the Project Plan and the SA District Map, the Wall segment to be removed is
within the School Street layout, but not on the Premises.

7. As depicted on the Project Plan and the SA District Map, the Wall segment to be reconstructed at
the current Wall opening is not within the School Street layout, nor within any District under the HD
Bylaw. Accordingly, the rebuilding of the Wall at the location of the existing Wall opening is not subject
to the HD Bylaw.

8. According to the Project engineer and the Town's engineering department locating an active
driveway at the location of the existing Wall opening would create an unsafe condition compared to the
proposed Driveway location. Those engineers recommend the Driveway location.

9. As depicted on the Project Plan, the existing Wall location is directly adjacent to wetland resource
areas located on the Premises. Accordingly, constructing and operating an active driveway in that
location would impact the wetland resource areas far greater than would the Driveway as proposed.

10. Because the existing Wall opening cannot be used reasonably as a driveway location as set forth
above, and because the Wall extends along the entire front boundary of the Premises, the Wall must be
altered to accommodate access and use of the Premises, which is otherwise a compliant lot for zoning
purposes.

C.

	

Questions Presented

1.

	

Question Presented

Whether under the applicable Facts as recited above, the Project is subject to the HD Bylaw?

Short Answer:

For the reasons set forth below, the Project is not subject to the RD Bylaw and so is entitled to a
Certificate of Non-Applicability.
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2. Question Presented

Whether under the applicable Facts as recited above, if the HDC rules the Project is subject to the
HD Bylaw, should the Project be granted a Certificate of Appropriateness?

Short Answer:

For the reasons set forth below, the Project should be granted a Certificate of Appropriateness.

3. Question Presented

Whether under the applicable Facts as recited above, if the HDC rules the Project is subject to the
HD Bylaw but should not be granted a Certificate of Appropriateness, should the Project be
granted a Certificate of Hardship?

Short Answer:

For the reasons set forth below, the Project should be granted a Certificate of Hardship

D.

	

Discussion

Based on the Facts, we provide the following discussion.

1.

	

The Project is not subject to the HD Bylaw and so is entitle to a Certificate of Non-Applicability

Statutory Construction

To answer the Question Presented 1 is a matter of determining the town meeting's intent in
enacting the HD Bylaw and the SA District Map by applying traditional rules of statutory construction.

Faced with such a question the HD Bylaw and SA District Map must be interpreted

[a]ccording to the intent of the legislature ascertained from all its words construed by the

ordinary and approved usage of the language, considered in connection with the cause of its
enactment

	

and the main object to be accomplished, to the end that the purpose of its framers

may be effectuated.1

1 81 Spooner Road LLC v. Town of Brookline, 452 Mass. 109, 113 (2008).
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Further, terms used in a bylaw or ordinance should be interpreted in the context of the bylaw or
ordinance as a whole, and to the extent consistent with common sense and practicality, they should be
given their ordinary meaning.2

Bylaw.
In applying these interpretative rules here it is plain that the Project is not subject to the HD

HD Bylaw and SA District Map Intent

The HD Bylaw is clearly drafted to apply to construction and alterations occurring on an
"underlying lot or property" that is located within a District under the HD Bylaw, and is visible from a
public way adjacent to the underlying lot or property. By its plan terms and illustrations, the RD Bylaw
does not purport to apply to activities within the layouts of public ways. HD Bylaw § 6.1, 6.1.1.

Because the Premises is not within any District under the HD Bylaw, the HD Bylaw does not
apply to any portion of the Project occurring on the Premises. It would be anomalous, illogical and
inconsistent with the rules of statutory construction to interpret the HD Bylaw to apply to work within the
public way as a method to subject the Premises to the HD Bylaw, but otherwise exempt the Premises from
the HD Bylaw by excluding it from the SA District. If town meeting wanted to affect work done on the
Premises it would have done so by expressly including the Premises within the SA District, but it did not.

Under the applicable rules of statutory interpretation, town meeting did not intend the Premises to
be subject to the HD Bylaw. If town meeting wanted to affect work done on the Premises it would have
included the Premises within the SA District, but it did not. Similarly, if the Wall were such an important
historic structure, town meeting would have included the Premises in the SA District to ensure that the
entire Wall was subject to jurisdiction, but it did not. Accordingly, the Project is entitled to a Certificate
of Non-Applicability pursuant to applicable law and HD Bylaw § 7.8. M.G.L. c. 40C, § 6, 7.
Springfield Preservation Trust, Inc. v. Springfield Library and Museum Ass'n, 447 Mass. 408 (2006).

	

2.

	

The Project should be granted to a Certificate of Appropriateness

Based on the Facts, the limited scope and effect of the Project, the Project should be granted a
Certificate of Appropriateness under HD Bylaw § P1 and P8. M.G.L. c. 40C, § 6, 7.

	

2.

	

The Project should be granted a Certificate of Hardship

Based on the Facts, the Project is necessary to the reasonable development of the Premises, the
failure to approve the Project will result in a hardship to the Applicant, and the Project can be approved as

2 Hall v. Zoning Bd. of Appeals of Edgartown, 28 Mass. App. Ct. 249 (1990). See also, Haynes v. Grasso, 353 Mass. 731 (1968)
(the ordinance must be construed reasonably with regard both to the objects sought to be obtained and to the general
structure of the ordinance as a whole).
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proposed without derogating from the intent and purpose of the HD Bylaw. Accordingly, the Project
should be granted a Certificate of Hardship under HD Bylaw § 7.6.1. M.G.L. c. 40C, § 6, 7.

For these reasons, the Project should be granted a Certificate of Non-Applicability, or in the
alternative either a Certificate of Appropriateness or a Certificate of Hardship.

Thank you for your consideration. We look forward to appearing before the Historic District
Commission to further discuss this Application.

Very truly yours,

William J. Proia

WJP/jk

Attachments

A

	

South Acton Historic District Map

B

	

Project Plan

C

	

Photographs A - D

51903/2
1599970.1





Attachment C

Photographs A - D
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